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COLLE CTION OF A PR RIVATE DEBT AGAINST 
A STATE BY THE DONATION OF THE EVI- 
DENCES OF THE OBLIGATION TO ANOTHER 
STATE FOR THE PURPOSE OF SUIT. 





Of late years the original jurisdiction of 
the United States Supreme Court over con- 
troversies between two or more states has 
been exercised with most unusual frequency. 
But, perhaps the particular controversy of 
most striking novelty is that recently de- 
cided by the Supreme Court, in which the 
state of South Dakota sued the state of 
North Carolina to collect certain repudiated 
bonds, donated to the former state by private 
holders. In this case the court held that its 
original jurisdiction over ‘‘controversies be- 
tween two or more states’’ extended to a suit 
by the state of South Dakota, as the donee 
of the holders of certain bonds issued by the 
state of North Carolina and secured by a 
mortgage of railroad stock belonging to that 
state, to compel payment of the bonds and a 
subjection of the mortgaged property to the 
satisfaction of the debt. State of South 
Dakota v. State of North Carolina, 24 Sup. 
Ct. Rep. 269. 

It seems that in 1849, North Carolina 
chartered a railroad and subscribed for 
20,000 shares at the par value of one hun- 
dred dollars. To raise the amount necessary 
to meet this subscription a bond issue was 
and, for the purpose of facilitating 
their 


ordered, 
the sale of the bonds and enhancing 
value, the state treasurer was authorized to 
mortgage ten shares of the stock so sub- 
scribed as collateral security for the payment 
of each one thousand dollar bond that might 
be sold. The bonds ran for thirty years and 
were due, therefore, in 1879. At that time 
North Carolina, as a result of the war, being 
in poor financial condition and unable to 
meet its obligation on these bonds offered to 
compromise its indebtedness to the holders of 
these bonds, which offer of compromise was 
accepted by all the holders of the same with 
the exception of Schafer Brothers of New 
York and a few others, holding bonds to the 
extent of about $250,000. In 1901 Schafer 
Brothers hit upon a scheme to force the col- 
lection of these bonds. Having been advised 








that they could not maintain a suit against 
the state of North Carolina on these bonds, 
but that such a suit could be maintained by 
one of the United States, the firm of Schafer 
Brothers wrote to Hon. Charles H. Burke of 
the state of South Dakota, offering to donate 
ten of the bonds to that state as a contribu- 
tion to its educational or charitable institu- 
tions. At the close of this remarkable and 
unique letter, Mr. Schafer says: ‘*The own- 
ers of these bonds are mostly, if not entirely 
persons who liberally give charity to the 
needy, the deserving and the unfortunate. 
If your state should succeed in collecting 
these bonds, it would be the inclination of the 
owners of a majority of the total issue now 
outstanding to make additional donations to 
such governments as may be able to collect 
from the repudiating state, rather than ac- 
cept the small pittance offered in settlement.’’ 

The state of South Dakota, with visions of 
new opportunities for securing a gratuitous 
revenue, far transcending in amount its 
scheme for the incorporation of foreign com- 
panies, in which business the competition of 
certain sister states had compelled it to shave 
the profits so close that the derivative revenue 
had become a very meager one, hastened to 
accept the proffered donation, and, with a 
view of taking advantage of subsequent dona- 
tions of a similar character, passed an act pru- 
viding, first, that the governor should accept, 
among other things, any donation or assign- 
ment of bonds or choses in action made to the 
state of South Dakota; and second, that 
whenever it became necessary to reduce such 
choses in action to possession by civil action, 
the attorney-general should bring suit in any 
appropriate tribunal, state or federal, and 
employ associate counsel, if advisable, ‘‘who 
should receive their compensation out of the 
recoveries and collections in such suits and 
actions.’’ As a law and collection bureau on 
a contingent fee basis, the state of South 
Dakota stands pre-eminent and without com- 
petition, especially as to suits against sister 
states for the enforcement of private claims. 
Indeed, it enjoys at the present time, a prac- 
tical monopoly of such litigation and of the 
legislation necessary for its proper and suc- 
cessful promotion. 

The first objection to the suit on these 
bonds by the state of South Dakota, was 
that the latter’s title to such bonds was not of 
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such bona fide nature as to give it the right to 
prosecute its action thereon. Justice Brewer 
answered this objection as follows: ‘‘There 
can be no question respecting the title of 
South Dakota to these bonds. They are not 
held by the state as representative of indi- 
vidual owners, as in the case of New Hamp- 
shire v. Louisiana, 108 U. S. 76, 27 L. Ed. 
656, 2 Sup. Ct. Rep. 176, for they were given 
outright and absolutely to the state. It is 
true that the gift may be considered a rare 
and unexpected one. Apparently the statute 
of South Dakota was passed in view of the 
expected gift, and probably the donor made 
the gift under a not unreasonable expectation 
that South Dakota would bring an action 
against North Carolina to enforce these 
bonds, and that such action might inure to 
his benefit as the owner of other like bonds. 
But the motive with which a gift is made, 
whether good or bad, does not affect its va- 
idity or the question of jurisdiction.’’ 

The cases of New Hampshire v. Louisiana 
and New York v. Louisiana, 108 U.S. 76, re- 
ferred to by the court, were attempts on the 
part of both the plaintiff states to collect for, 
and on behalf of certain of its citizens, claims 
which they held against the state of Louisiana, 
and which that state refused to pay. The 
court held in that case that unless the state 
prosecuted consents, the amendment to the 
constitution providing that the judicial power 
of the federal court should not extend to suits 
against a state by a citizen of another state, 
prohibited that court from entertaining juris- 
diction of a cauge in which one state seeks re- 
lief against another state on behalf of its citi- 
zens, in a matter in which the state prosecut- 
ing had no interest of its own. 

As to the question of its jurisdiction in the 
present case the court said: ‘‘Coming now 
to the right of South Dakota to maintain this 
suit against North Carolina, we remark that 
it is a controversy between two states; that 
by § 2, Art. III., of the constitution, this 
court is given original jurisdiction of ‘con- 
troversies between two or more states.’ In 
Missouri v. Illinois, 180 U. S. 208, 21 Sup. 
Ct. Rep. 331, Mr. Justice Shiras, speaking 
for the court, reviewed at length the history 
of the incorporation of this provision into the 
federal constitution, and the decisions ren- 
dered by this court in respect to such juris- 
diction, closing with these words: ‘The cases 











cited show that such jurisdiction has been ex- 
ercised in cases involving boundaries and jur- 
isdiction over lands and their inhabitants, and 
in cases directly affecting the property rights 
and interests of a state.’ The present case is 
one ‘directly affecting the property rights 
and interests of a state.’ ’’ 

The most serious question, however, dis- 
cussed by the court in this case is its power 
to enforce a decree for a money judgment. 
After quoting from many of its own 
decisions, holding that it had not the 
power to direct a tax to be levied for 
the payment of its judgments, the court said: 
‘*We have then, on the one hand, the general 
language of the constitution, vesting jurisdic- 
tion in this court over ‘controversies between 
two or more states,’ the history of that juris- 
dictional clause in the convention, the cases 
of Chisholm v. Georgia, United States v. 
North Carolina, and United States v. Miehi- 
gan (in which this court sustained jurisdic- 
tion over actions to recover money from a 
state), the manifest trend of other decisions, 
the necessity of some way of ending contro- 
versies between states, and the fact that this 
claim for the payment of money is one justici- 
able in its na.ure; on the other, certain ex- 
pression of individual opinions of justices of 
this court, the difficulty of enforcing a judg~- 
ment for money against a state by reason of 
its ordinary lack of private property subject 
to seizure upon execution, and the absolute 
inability of a court to compel a levy of taxes 
by the legislature. Notwithstanding the em- 
barrassments which surround the question, it 
is directly presented, and may have to be 
determined before the case is finally con- 
cluded, but for the present it is sufficient to 
state the question with its difficulties.”’ 

The court then entered a decree award- 
ing judgment against the state of North Caro- 
lina for $27,400, to be paid on or before the first 
Monday of January, 1905. in default of which 
an order of sale shall be issued to the marshal 
of this court, directing him to sell at public 
auction all the interest of the state of North 
Carolina in and to one hundred shares of the 
capital stock of the North Carolina Railroad 
Company, such sale to be made at the east 
front door of the Capitol building in this city, 
publi¢ notice to be given of such sale by adver- 
tisements once a week for six weeks in some 
daily paper published in the city of Raleigh, 
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North Carolina, and also in some daily paper 
published in the city of Washington. 

A writer in the Green Bag in commenting 
on the decree rendered in this case, said: ‘‘If 
the exigencies of the case necessitate the en- 
foreement of all the provisions of this decree, 
a novel drama will be enacted upon the steps of 
the Capitol. Auction sales upon the steps of 
court-houses are of daily occurrence, but 
the scene is usually rustic, the actors, dust or 
mud-covered farmers with more holes than dol- 
lars in their pockets, the auctioneer, the sheriff, 
the building at his back, a one-story court- 
house. An auction sale of the property of one 
state at tlte suit of another, conducted upon 
the steps of the National Capitol by the marshal 
of the Supreme Court of the United States, 
would be an historic event.’’ 


NOTES OF IMPORTANT DECISIONS. 











MISCEGENATION — EFFECT OF MARRIAGE 
WHERE ONE OF THE PARTIES WAS DECEIVED AS 
TO THE COLOR AND RACE OF THE OTHER PARTY. 
—The constantly increasing admixture of the 
white and negro races, as the result of illegal 
intercourse, is producing a mixed race in our 
midst, some specimens of which it is altogether 
impossible to distinguish from members of the 
white race, and is, therefore, rendering diflicult 
the enforcement of laws against miscegenation in 
the south, either because of the difficulty of the state 
or contesting parties to prove negro parentage, 
or because one of the parties to the marriage was 
deceived by the light color and the absence of 
other negro characteristics of the other party to 
the contract, who is alleged to belong to the 
negro race. 

The latter difficulty was present in the recent 
case Of Locklayer vy. Locklayer, 35 So. Rep. 1008. 
‘This case was an action on the part of a wife, a 
white woman, to have certain property of her de- 
ceased husband set apart to her as her absolute 
property. The executors contested the claim on 
the ground that the deceased was a negro and 
that, therefore, his marriage with the plaintiff 
was illegal and void for all purposes. The plaint- 
iff answered that the deceased, to whom she 
was legally married, was to all outward appear- 
ances a white man, and that at the time of 
her marriage to him he made affidavit that he 
did not have ‘‘one drop of African blood in his 
veins, but was of mixed blood.’’ The executors 
proved that his reputed father and mother were 
both negroes, and by a large number of other wit- 
nesses who swore that the deceased was a negro. 
After reviewing the evidence the court answers the 
plea of the wife that her marriage with the de- 
ceased was under the belief that he was a white 
man. The court said: 





‘¢ The evidence satisfactorily supports the find- 
ing of the trial judge of the fact that petitioner’s 
reputed husband was a negro. Their living to- 
gether as husband and wife upon the assumption 
of a valid marriage, although performed accord- 
ing to forms of law, was clearly illegal and 
adulterous. In short, the attempted intermarriage 
was abortive and void, conferring no rights upon 
either by virtue of such relation, being in viola- 
tion of the policy declared by section 5096 of the 
Code. All this, we understand, is conceded by 
appellant’s counsel, but it is insisted that she was 
deceived by her reputed husband into entering 
into the contract of marriage, and the consum- 
mation of it by his appearance, coupled with his 
representations to her that he was a white man— 
in other words, that she acted in good faith, was 
his innocent and unsuspecting victim, and there- 
fore was not guilty of a violation of the statute. 
Whether this contention be sound or unsound, is 
not necessary to be decided. There was evidence 
from which the trial judge could have found that 
she was not deceived, but, as a matter of fact,. 
knew that he was a negro. His former wife was 
a negress, and this the petitioner knew; and the 
ceremony between her and him. when the at- 
tempted marriage was entered into, was performed 
by anegro. It is true this evidence was objected 
to, but those objections are not insisted on here. 
But if they were, they would be unavailing. The 
evidence was clearly compecent for the purpose 
of showing her want of good faith, which seems 
to have been relied upon by her as sustaining her 
right to the property in the event the fact be 
ascertained by the court that her reputed husband 
was a negro.”’ 





CORPORATIONS — JURISDICTIONAL CITIZEN- 
SHIP OF A CORPORATION INCORPORATED IN TWO 
STATES.—In Goodwin v. N. Y., N. H. & H.R. 
Co., 124 Fed. Rep. 358, Judge Lowell bas decided 
that, when a corporation is incorporated in two 
states, a citizen of one of those states cannot sue 
the corporation in the federal courts of that state, 
alleging it to be a citizen of the other. ‘This de- 
cision is quite in accord with the principles of 
this branch of the law, which, despite an appar- 
ent conflict of authorities, are well established. 
Thus the authorities admit of no dispute that a 
corporation incorporated in two states and sued 
by a citizen of one in the state courts of that 
state cannot secure a removal to the federal 
courts by alleging that it is the creation of the 


other. Memphis, etc., R. Co. v. Alabama, 107 
U. 8.581. Nor can it, on the basis of the same 


allegation, sue a citizen of one state in the federal 
courts of that state. Union Trust Co. v. Railroad, 
1 Black, 286. When two corporations existing in 
different states are consolidated into one, with a 
common stock, a single new body is formed. 
Keokuk R. Co. v. Missouri, 152 U. S. 301; Winn 
v. Wabash R. Co., 118 Fed. Rep. 55. The acts of 
the corporation, in whatever state performed, are 
the acts of it as awhole. But in each state it 
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derives its corporate life from the legislation of 
that state. Paul v. Virginia, 8 Wall. 181; 2 
Moran,, Corp. 959. Hence in each state it is to 
be regarded as a citizen of that state and is to be 
sued by another citizen in the state, and not the 
federal courts. 

There are exceptions to this rule, however 
In Louisville R. Co. v. Letson, 2 How. 497, the 
decision of Chief Justice Marshall in Bank v. 
Deveaux, 5 Cranch, 61, that a corporation was not 
a‘ citizen*’ within the meaning of that word as 
used in the constitution in detining the jurisdic- 
tion of the tederal courts, but that the citizenship 
of the members of the corporation should decide 
in what court suit should be brought, was sub- 
stantially overruled. Andin Marshall v. Railroad, 
16 How. 314, despite two strong dissenting opin- 
ions, the doctrine became established, that, for 
purposes of jurisdiction, the members of a cor- 
poration should be conclusively presumed to be 
citizens of the state which created the corpora- 
tion. Muller vy. Dows, 94 U.S. 444. But when a 
corporation of one state is adopted as an entirety 
into another, the court refuses to extend this pre- 
sumption so as to consider the members as also 
citizens of the second state, and, for jurisdic- 
tional purposes, the corporation is still to be 
regarded as a citizen of the first. St. Louis, ete., 
R. Co. vy. James, 161 U. 8. 545; Hollingsworth v. 
Railroad, 86 Fed. Rep. 353. This was the principle 
upon which the supreme court aftirmed the de- 
cision in Louisville, ete., R. Co. v. Trust Co., 75 
Fed. Rep. 433, 174 U. 8. 552; and also that in St. 
Louis, ete., R. Co. v. Indianapolis R. C., 9 Biss. 
144. And by it the ruling, if not the words, in 
Williams v. Ben. Ass'n, 47 Fed. Rep. 530, and in 
Chicago, etc., R. Co. v. Railroad, 6 Biss. 219, can 
be reconciled. 

Again, the consolidation of the corporations is 
not complete and for all purposes; and from this 
fact arise certain exceptions to the main rule. 
Thus, in each state, the franchises and privileges 
of the corporation are those conferred by that 
state alone, and the laws which govern it are the 
laws of that state. Quincy Bridge Co. vy. Adams 
Co., 38 Ill. 619; Chicago, ete., R. Co. v. Auditor- 
General, 53 Mich. 79. Hence it may happen that 
a corporation existent in two states has rights, or 
is subjected to liabilities, by reason of the statutes 
of one state, which are not recognized in the 
other. If, then, a citizen of the second state de- 
sires to enforce such a liability, to compel him to 
sue in the state courts of his own state would be 
to refuse him all remedy, and it is proper that he 
be allowed to reach the corporation in the other 
state through the federal courts. This is the 
principle really established by Railway Co. v, 
Whitton, 13 Wall. 270. So, too, there may be a 
merging of the corporations incomplete in that 
the old entities still continued to exist. Central 
R. R. vy. Georgia, 92 U. 8. 665. In such ecircum- 
stances certain rights and liabilities may pertain 
to one of these alone, Judge Taft considered this 
to be the principle established in Nashua Corp. v. 





Lowell Corp., 136 U. 8. 356, and decided the case 
of Louisville, etc., R. Co. v. Trust Co., 75 Fed. 
Rep. 433, on that basis, although the suprefne 
court affirmed the decision on other grounds. 
And it is doubtful whether Nashua Corp. 
v. Lowell Corp. really did establish that princi- 
ple. But in Phinizy v. Railroad, 56 Fed. Rep. 273, 
the corporation was the creation of South Caro- 
lina and Georgia. A receiver had been appointed 
in South Carolina, and the federal court in 
Georgia entertained a bill brought by a citizen of 
South Carolina to have the authority of the re- 
ceiver extended over the property of the corpora- 
tion in Georgia. Again, a corporation cannot, by 
consolidating with that of another state, trarsfer 
to the new body its liabilities to third persons. 
Bruffet v. Railroad, 25 [1]. 353; N. J., ete., R. Co. 
Vv. Strait, 35 N. J. L. 322; 2 Moran, Corp.809, 954. 
Hence, upon such a liability, even after consoli- 
dation, a suit might be maintained by a citizen of 
one state against the corporation of the other in 
the federal courfs. 

There are three decisions not in accord with 
the principles set forth above. Muller v. Dows, 
supra, decided contrary to the ruling of the prin- 
cipal case, that a citizen of one state could sue a 
corporation incorporated in that state and 
another, in the federal courts of that other; but 
this case is based on Railway Co. v. Whitton, 
supra, Which was decided under an exception to 
the main rule, within which it does not itself 
fall; and it is not within the spirit of Memphis, 
ete., R. Co. v. Alabama, supra. Nashua Corp. v. 
Lowel) Corp., supra, merits the sharp criticism 
passed upon it by Judge Lowell in the principal 
ease. It is almost impossible to tell just what was 
held, beyond that, after a consolidating act had 
been passed by the legislatures of two states, one 
of the corporations was permitted to sue the 
other upon a contract made between them, in the 
federal courts. Perhaps as satisfactory an ex- 
planation as any is that the consolidating act was 
never accepted by the corporations. And 
in Union Trust Co. v. Rochester R. Co., 29 Fed. 
Rep. 609, while a citizen of one of the states in 
which a corporation was incorporated was per- 
mitted to sue the corportion in the federal courts 
of the other state, yet this decision was based 
wholly on Railway Co. v. Whitton, supra, and 
Muller v. “‘Dows, supra, to which reference is 
made above. 

Hence a consideration of all the cases dealing 
with this point leads us to the conclusion that the 
conflict among them is apparent rather than real, 
and that the courts are rapidly putting the law in 
this respect upona firm basis.— Yale Law Journal. 





Risk OF INJURY IN CONSEQUENCE OF THE 
ABSENCE OF FIRE Escapes.—The decision of 
the Supreme Judicial Court of Massachusetts, in 
Jones vy. Granite Mills, 126 Mass. 84, is one of the 
most cold and brutal decisions to be found in any 
American law book. It ought to be denounced 
from one end of our land to the other, until 
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judges shall cease, from very shame, to quote it 
as authority. Certain truisms are known to the 
profession without massing cases in support of 
them. An employer is bound to exercise reason- 
able care, to the end of keeping his premises safe 
for the occupancy and use of his employees. This 
duty of exercising this reasonable care is a prim- 
ary and absolute duty, in the sense that he can 
not absolve himself from its performance by at- 
tempting to devolve it upon another, whether an 
independent contractor, a superior servant, or a 
fellow-servant of the servant who is killed or in- 
jured by his failure to perform it. In this sense 
it is frequently called a non-assignable or in- 
alienable duty. The most obvious conception of 
law, justice, and humanity, would assign to this 
class of duties, the duty which a master owes to 
his servants of keeping his premises provided 
with reasonab.: means of exit in case of fire; of 
providing reasonably efficient apparatus for the 
extinguishment of tire; and of keeping such ap- 
paratus in a reasonable state of repair. All these 
obligations on the part of the master are repudi- 
ated by the decision in question, and the risk is 
pit upon the injured or murdered servant, and 
the failure of the master to perform this pri- 
mary duty is put upon the Shoulders of a fellow 
servant, and the infamous conclusion reached 
the catastrophe presumptively is due to the failure 
of some fellow-servant to do his duty, and that 
the master is therefore not liable. 


In this case it appeared that the plaintiff and 
other employees worked on the upper floor of a 
six story factory building. There was no fire es- 
cape above the fifth floor, nor any exit from the 
sixth floor, except by a winding stairway in a 
tower at the corner of the building. The fire oc- 
curred through the overheating of a spindle of a 
spinning mule. The fire apparatus was out of 
order. Ignoring the obvious conclusion that it 
was a primary duty of the master to keep the fire 
apparatus in order, the court assumed, in the ab- 
sence of evidence, speaking upon the question, 
that it was out of order in consequence of the 
negligence of a fellow-servant of the plaintiff. 
It was a cold and brutal assumption, indulged in 
for the purpose of putting money and property 
above life and humanity. This has been called 
‘The Moloch decision.”’ It is not creditable to 
the head or to the heart of the court that rendered 
it, or to the judge who consented to be its mouth- 
piece. It is opposed to the settled principles of 
the common law. No reasoning could properly 
result in the conclusion that the failure to per- 
form a duty primarily resting upon the master, 
that of taking reasonable measures to render his 
premises safe for his servants, could be shufiled 
off as the duty of some fellow-servant. This 
lreadful holocaust, in which a great many peo- 
ple, ,ome of them women and children, were 
ourned to death, and this miserable decision, ex- 
onerating the proprietors of the building where 
their negligence was absolutely plain, recall to 





mind that passage of Milton in which he de- 
scribes: 


“First Moloch, horrid king, besmear’d with blood 

Of human sacrifice, and parents’ tears, 

Though for the noise of drums and timbrels loud 

Their children’s cries unheard, that passed through 
tire 

To his grim idol. Him the Ammonite worshipped.’ 

The last sentence must have been a slip of the 
tongue of the great blind poet in dictating the 
famous passage. In view of the Massachusetts 
decision above quoted, it should read: ‘*Him the 
Mammonite worshipped.” 

If the foregoing decision expresses the doctrine 
of the common law, then the servant necessarily 
assumes the risk of being burned to death through 
the negligence of the {master in failing to pro- 
vide suitable fire escapes or to keep his apparatus 
for extinguishing fire in proper order. If the 
master is not bound, under the principles of the 
common law, to afford his servants suitable 
means of egress from the building by means of 
fire escapes in case of a fire breaking out therein, 
the servant necessarily assumes the risk of the 
situation, however dangerous it may be. For 
example, there is a decision to the effect that neg- 
ligence on the part of the proprietor of a factory 
can not be predicated of the fact that the win- 
dows leading to the fire escapes were screwed 
down where such windows were light struetures 
and could easily have been kicked out, with as 
little delay as would be occasioned by raising 
them if unfastened, and propping them up. Huda 
v. American Glucose Co., 154. N. Y. 474, affirming 
12 Mise. (N. Y.) 657, 34 N. Y. Supp. 931. 
A servant can kick the window out if he happens 
to think of it and is not smothered by smoke, and 
if his faculties are not overwhelmed in the dread- 
ful position in which he suddenly finds himself 
placed—a conclusion which might impress the 
minds of the judges could they be placed in such 
a situation and be kept there for a brief period 
and then ‘‘kicked out.”’ 

But all the courts have not bowed to this doc- 
trine, or at least have not applied it under all 
circumstances. One court has held that a boy 


‘of nineteen, employed in an upper story of a fac- 


tory. the means of escape from which are insutfti- 
cient in case of fire, is not presumed, as matter 
of law, to have assumed the risk, but that wheth- 
er he has done so is a question of fact. Schwand- 
ner v. Birge, 33 Hun (N. Y.), 186. 

A Canadian court, taking an enlightened and hu- 
mane view of the subject, has dealt with it in the 
manner indicated by the abstract of its decision 
in the marginal note. A foreman on the top floor 
of a factory, who, knowing that a fire had com- 
menced in one of the lower stories, directed the 
employees in his story to return to their work, 
assuring them that there was no danger, when 
they would easily have escaped if they had not 
been thus prevented, was guilty of such negli- 

ence, even though he acted in good faith, and 
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in the belief that there was no danger, as will 
render the employer liable for the death of one 
of the employees who, when the fire subsequently 
reached such story, cast herself out of the win- 
dow under the belief that. she could not other- 
wise be saved, although she could readily have 
escaped by the stairway. MacDonald v. Thibau- 
deau, 8 Rap. Jud. Que. B. R. 449 (opinion and 
syllabus in French). Compare with this case 
Hernischel vy. Texas Drug Co., 26 Tex. Civ. App. 
1, 61 5. W. Rep. 419 (where on a somewhat 
similar state of facts, there being no centention 
that the fire was caused by the negligence of the 
defendant or thatit could have been extinguished, 
it was held not error to direct a verdict for the 
defendant). It should be kept in mind that the 
conclusion may be different where there is a 
statute requiring the building to be equipped 
with fire escapes and where the statute is violated 
* by the proprietor of the building, whereby his 
servants are burned to death or injured. In such 
a case, to he'd that the servants accept the risk 
of the statutory negligence of the master would 
be, in effect, to repeal the statute. Such, it has 
been held by an enlightened court, is not the 
law. lLandgraf vy. Kuh, 188 I]. 484, 59 N. 
E. Rep. 501. Even here a judicial tendency has 
been discovered to fritter away the protection of 
such astatute. Where such a statute required 
‘factories’ to be equipped with fire escapes, it 
was held that the existence of a chemical labora- 
tory, the entire output of which was less than 
twenty per cent of the business, which was that 
of a wholesale drug company, did not constitute 
the place a “‘factory’’within the meaning of the 
statute. Hernischel vy. Texas Drug Co., 26 Tex. 
Civ. App. 1,61 S. W. Rep. 419. Butit is sug- 
gested that statutes which are designed to con- 
serve human life ought to be liberally construed, 
in the application of civil remedies, so as to pro- 
mote the end intended. A building which is in 
part devoted to the manufacture of chemicals, 
and which, owing to the nature of the business, 
is more liable to take fire than if it were some 
other kind of ‘‘factory,’’ is within the very pol- 
icy and mischief of such a statute, and none the 
less so, because the larger part of the building 
may be devoted to the storage and sale of such 
chemicals. 
SEYMOUR D. THOMPSON, 
in Chicago Legal News. 








GRATUITOUS AND COMPENSATED DE- 
POSITS. 


Preliminary View of the Senses of the Term 
** Deposit.’’—At the outset of an article de- 
signed to show the present status of the law 
upon the much-discussed subject of the gra- 
tuitous or compensated character of deposits, 
presenting so many features of interest from 
a modern point of view, it seems desirable to 





restate some of the fundamental proposi- 
tions, most of them sufficiently familiar, 
concerning the meaning of the term ‘‘deposit.’’ 
It may be recalled, for example, that the term 
is especially used in three senses. The first 
and most familiar sense is embodied in the 
definition which describes a deposit as a 
naked bailment of goods to be kept without 
recompense, and to be returned when the 
bailor shall require it.* 

The second, broader sense, is embodied 
in an enlarged definition extending the 
scope of the term so as to enable it to cover 
cases where there is not a redelivery to 
the person who makes the deposit, but a 
further delivery, pursuant tofhis direction 
tosome third person. This meaning is incor- 
porated by speaking of a delivery‘‘accordin. 


1 Payne v. Gardiner (1864), 29 N. Y. 146, at p. 167; 
Bellows Falls Bank v. Rutland County Bank (1867), 
40 Vt. 377, at p. 380; Gray v. Merriam (1893), 148 Il. 
179, at p. 186, or 35 N. E. Rep. 810, at p. 812, or 
89 Am. St. Rep. 172, at p. 176, or 32 L. R. A. 
769, at p. 772, where, howeyer, the words “‘for the 
bailor’ are used after “kept;” First Nat. Bank v. 
Ocean Nat. Bank (1875), 60 N. Y. 278, at p. 284, or 19 
Am. Rep. 181, at p. 182,where there is a like difference 
in phraseology. This definition is adopted from Story, 
Bailm. sec. 4. It is varied in several verbal respects in 
Hale vy. Rawallie (1871), 8 Kan. 136, at p. 139, and 
Johnson y. Reynolds (1865), 3 Kan. 257, at p. 262. 
The first part of the definition practically follows an 
earlier writer on bailments; Jones, Bailm. 36. That 
writer himself herein partially follows Lord Holt’s 
definition in the familiar early leading English case 
on bailments. Coggs v. Bernard (1703),2 Ld. Raym. 
909, at pp. 912, 913, or 1 Smith’s Lead. Cas. (9th Am. 
Ed.) 354. To this definition the addition of referenee 
to the essential gratuitous character of the contract is 
sometimes judically made. Morris v. Lewis’s Exr. 
(1858) 33 Ala. 53, at p. 55. This addition follows the 
statement of an accredited American writer on bail- 
ments. Edw. Bailm. (Baylies’ 3d Ed.) p. 14, sec. 10. A 
like statement, though with some difference of 
phraseology, is made by the great American Com- 
mentator on the law. 2 Kent, Comm. 560. Character- 
izations of a deposit in this or alike sense are also 
found in Nat. Bank of Fort Edward v. Washington 
County Nat. Bank (1875),5 Hun. or 12 N. Y. Supp. 
605, at p. 607; Smith vy. Nashua and Lowell Railroad 
(1853), 27 N. H. 86, at p. 90, or 59 Am. Dec. 364, at p. 
365; Foster v. Essex Bank (1821), 17 Mass. 479. at p. 
498, or 9 Am. Dec. 168; Spooner vy. Mattoon (1868),40 Vt., 
300, at p. 303, or 94 Am. Dec. 395, at p. 396; 1 Bowvier’s 
Law Dict. (Rawle’s Revision) 547; Rozelle v. Rhodes 
(1887),116 Pa. St. 129, or 9 Atl. Rep. 160, or 2 Am. St. 
Rep. 591, at p. 505. Concerning deposit under the 
civil or like law, see Dumford v. Seghers’ Syndies 
(1821), 9 Mart. O. S. (La.) 470, at pp. 484-87, or 4 Re- 
print Ed. 617, at pp. 624, 625; 1 Domat,Civil Law(Cush- 
ing’s Ed, of Straham’s Trans.), p. 329, sec. 691; also 
sec. 692,and pp. 326, 327, sec. 679; Johnson v. Reynolds 
(1865), 3 Kan. 257, at p. 262; Schmidt’s Civil Law of 
Spain and Mexico (1851), p. 193, art. 915. 














XUM 


Vou. 58 


CENTRAL LAW JOURNAL. 307 








to the object and purposes of the original 
trust,’’? or, is sometimes, in a measure, in- 


dicated by omitting reference to any redeliv- 


ery.’ Besides this broader sense, not requir- 
ing redelivery to the bailor, there is a third, 
still more comprehensive modern sense of the 
term. ‘This sense is especially developed in 
an article by the present writer on the Mod- 
ern View of the Nature of Deposits, in 46 
Cent. L. J. 130, at p. 131. 

This does not confine the scope of the 
term to gratuitous transactions, but includes 
compensated deposits, with which we are 
nowadays sufliciently familiar in the case of 
those made with safe deposit companies, 
wharfingers or warehousemen, not to speak 
of the numerous instances where persons not 
following such pursuits perform like func- 
tions. The codes of several American jur- 
isdictions adopt or recognize this sense of 
the term.‘ 

There is a still wider sense in which the 
term ‘‘deposit’’ is often used, which is most 
commonly applied to ordmary deposits of 
money in a bank, not in a sealed package or 
other closed receptacle. The peculiarity of 
this kind of deposit is that the identical 
property is not to be returned or further de- 
livered, but merely an equivalent. This 
transaction is, however, in reality not 
a deposit but a loan.° Such a _ sense 


2Montgomery v. Evans (1850), 8 Ga. 178, at p. 
180; Richardson v. Futrell (1869), 42 Miss. 525, at p. 
544, 

3 Matter of Patterson (1879), 18 Hun, or 25 N. Y. 
Supp. 221,at p. 222. The narrower definition is given 
in Story’s Bailm. sec. 4, but both definitions appear in 
sec. 41. The distinction finds illustration in the facts 
of the case of Montgomery v. Evans (1850), 8 Ga. 178, 
at pp. 180-81. The fact that the original delivery is 
for some special purpose is sometimes judicially 
brought out in characterizations of a deposit. See, 
for example, Trunick v. Smith (1869), 63 Pa. St. 18, at 
p. 23. 

42 Ga. Code of 1895, p. 455, sec. 2921; Cal. Civ. Code, 
secs. 1844, 1851; N. Dak. Civ. Code, secs. 4020, 4024; 
Mont. Civ. Code, secs. 2480, 2490; S. Dak. Civ. Code, 
secs, 4866, 4870. 

5 See, concerning the natuie of such a transaction, 
Matter of Patterson (1879), 18 Hun, or 25 N.Y. 
Supp. 221, at p. 221; Payne v. Gardiner (1864), 29 N. 
Y. 146, at p. 168; Chase v. Washburne (1853), 1 Ohio 
St. 244, at pp. 248, 249, or 59 Am. Dec. 623, at p. 626; 
Langbottom’s Ex’rs v. Babcock (1835), 9 La. 44, at 
p. 50. The proper sense of the term, as contradis- 
tinguished from this, is really brought out in Re- 
zelle v. Rhodes (1887), 116 Pa. St. 129, or 9 Atl. Rep. 
160, or 2 Am. St. Rep. 591, at p. 595. Also, in the Civil 
Code of Franec Cac hard'sEng Ed of 1895, p. 429, 





conforms more or less closely to that 
of an irregular deposit, as known in the 
civil law and recognized in Louisiana, and 
as distinguished from a regular deposit ; and 
to that of a deposit for safe keeping, or for 
keeping, as known in several of our far Wes- 
tern jurisdictions, and distinguished from a 
deposit for exchange. °® 

Our view of the various senses in which 
the term ‘‘deposit’’ isaised would, however, 
hardly be complete without some mention of 
involuntary deposits. The ordinary concep- 
tion of a deposit involves the’ idea that the 
property is designedly placed in the hands 
of another for custody. But the codes of 
several of our far Western jurisdictions rec- 
ognize, as distinguished from such voluntary 
deposits, a class of involuntary deposits, 
somewhat like the necessary deposits of the 
civil law. These are declared to be made 
either by the accidental leaving or placing 
of personal property in the possession of 
another (as in the case of lost property), or 
in cases of fire, shipwreck, inundation, insur- 
rection, or like extraordinary emergencies, 
by the owner of personal property committing 
it, out of necessity, to the care of any 
person.’ 

Gratuitous or Compensated Character of 
Deposits.—It has just been seen that the 
modern view of deposits includes compensated 
deposits, which are nowadays the more im- 
portant kind. The essentially gratuitous 
character of the contract of deposit is, how- 
ever, generally recognized under the Louisiana 
and civil law.* In American jurisdictions 


6 See, as to such jurisdictions, Cal. Civ. Code, secs. 
1816, 1817; N. Dak. Civ. Code, secs. 4004, 4105; 
Mont. Civ. Code, secs. 4850, 4851; Hawkins v. Hub- 
bard (1892), 2S. Dak. 631, at p. 636. 

7 Cal. Civ. Code, secs. 1814, 1815; N. Dak. Civ. Code, 
secs. 4001, 4002; Mont. Civ. Code, secs. 2441, 2442; §, 
Dak. Civ. Code, secs. 4847, 4848. See, also,2 Ga. Code 
of 1895, p. 455, sec, 2922. Various American courts 
have directly or indirectly recognized a species of in- 
voluntary deposits. See Smith v. Nashua & Howell 
Railroad (1853), 27 N. H. 86, at pp. 90, 91, or 59 Am. 
Dec. 364, at pp. 365, 366; Aurentz v. Porter (1867), 56 
Pa. St. 115, at p. 118; Preston v. Neale (1858), 12 Gray, 
or 78 Mass. 222, at pp. 223, 224; Sheldon v. Sherman 
(1870), 42 N. Y. 484, at pp. 486, 490, or 1 Am. Rep. 569, 
at pp. 570, 573. 

8 Dumford v. Seghers’ Syndies (1821), 9 Mart. (La.) 
470, at p. 485, or 4 Morgan’s Reprint Ed. 617, at p. 624; 
Hills v. Daniels (1860), 15 La. Ann. 280, at p. 281; 
Westover v. Aime (1822), 11 Mart. (La.) 443, at p. 448. 
or 5 Morgan’s Reprint Ed. 575, at p. 578; Revised Lay 
Civ. Code of 1889 (Sander’s Ed. of Voorhis), p. 522, 
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where the civil law does not prevail, like views 
have obtained under the older and stricter 
position.? Under this earlier view, it seems 
to have been recognized that compensation 
might actually be exacted in a transaction 
which had the other attributes of a deposit. 
But it must have been considered that 
such an exaction converted the transac- 
tion into a different kind of bail- 
ment. Indeed, it was declared!’ that 
where compensation is received for the de- 
posit the transaction becomes a lucrative con- 
tract, and not agratuitous deposit. The 
modern doctrine in regard to bailments in 
general appears to be, that the question of 
compensation may be important in determin- 
ing the extent of the rights or obligations of 
the respective parties, or the class of bail- 
ments in which a particular transaction is em- 
braced, but that compensation is not essential 
to the existence of the contract itself.!? 

It will be perceived that the modern view 
of deposits goes even further than this, in 
considering that compensation does not change 
a deposit into some other class of bailments. !? 
Under the older view, the question became 
pertinent, not only in regard to deposits but 
in regard to gratuitous bailments in general. 
What consideration is there to support the 
engagement to redeliver the property or other- 
wise perform the object of the bailment? The 
answer, which has become a familiar feature 
of the elementary law of the subject, was that 
sufficient consideration is found in the mere 
fact of being intrusted with another’s goods 
and proceeding to carry out the trust. As 
art. 2929 (with which should, however, be compared 
p. 524, art. 2938, and also Dunn v. Branner [1858], 13 
La. Ann. 452, at p. 454, and Levy v. Pike [1873], 25 
La. Ann. 630, 633); Civil Code of France (Cachard’s 
Eng. Ed. of 1895), p. 429, art. 1917; Sechmidt’s Civ? 
Law of Spain and Mexico, p. 194, art. 919 (with which, 
however, should be compared p. 197, art. 983); Wal- 
ton’s Civil Law in Spain and Spanish America, p. 
487, art. 1760. See, also, however, 3 Burge, Colonia, 
and Foreign Laws, 667. 

9 Morris v. Lewis’ Exr. (1858), 38 Ala. 53, at p. 55: 
Farrow v. Braggs’ Admr. (1857), 30 Ala. 261, at pp, 
268, 269; Foster v. Essex Bank (1821), 17 Mass. 479, at 
p. 499, or 9 Am. Dec. 168. This view is also recognized 
in quite modern cases, such as Dale v. Brinckerhoff 
(1887), 7 Daly (N. Y.), 45, at p. 46. 

102 Kent’s Comm. 565. 

1 McCauley v. Davidson (1865), 10 Minn. 418, at p- 
421, 

122 An approach to the modern view is sometimes 
made in cases favoring the older view, by language 


referring to the advantage to the depositor, as in Fos- 
ter v. Essex Bank (1821), 17 Mass. 479, at p. 499. 





the matter is otherwise expressed, the mere 
confidence induced by undertaking any service 
for another, is a sufficient legal consideration 
to create a duty to perform such service.!®* 
Modern analysis sometimes expresses the 
principle in some form indicative of the 
familiar idea, put forth, for example, 
in McCauley v. Davidson (1865), that, as 
is said of the promisor and _promisee 
in contracts generally, even if there be no 
benefit to the bailee, it is enough if there be 
detriment to the bailor. 

Determination of such Character. — But 
what kind of compensation will turn a grat- 
uitous deposit into a compensated deposit or 
lucrative bailment? Upon this matter of the 
determination of the gratuitous or compen- 
sated character of the transaction there has 
been some diversity in the decisions. It 
would unduly lengthen this article to review 
these authorities. It may be broadly said, 
however, that there need not be pecuniary 
compensation to prevent the deposit from 
being regarded as merely gratuitous; but 
that indirect benefits are sufficient. Fur- 
thermore, most of the authorities hold that 
the indirect benefits may be of the most con- 
tingent and uncertain character.!4 

NatHan NEwWMARK. 

San Francisco, Cal. 


13See Robinson v. Threadgill (1851), 13 Ired. 
(N. Car.) 39, at p. 42, adopting the views put forth 
Coggs v. Bernard (1703), 2 Ld. Raym. ‘Eng.) guy at 
pp. 919, 920, and note to same case in 1 Smith’s Lead, 
Cas. (9th Am. Fd.) 354, at p. 368. The latter decision 
will be recognized as that celebrated early leading 
ease in which Lord Holt, approaching Lord Manstield 
in his acquaintance with the civil law, set forth his 
famous classification of bailments. This matter is also 
developed in a ncte to a passage recognizing the doc- 
trine in Rutgers v. Lucet (1800),2 Johns. Cas. (N. Y.) 92; 
at p. 95, and is briefly yet comprehensively dealt with 
in Jenkins vy. Bacon (1873), 111 Mass. 373, or 15 Am, 
Dec. 33, at pp. 36, 87. See, likewise, First Nat. Bank 
v. Ocean Nat. Bank (1875), 60 N. Y. 278, at pp. 284, 285, 
or 19 Am. Rep. 181, at p. 183. The subject in related 
aspects, especially as to other bailments or bailments 
in general, is discussed in Smedes vy. Utiea Bank 
(1823), 20 Johns. (N. Y.) 372, at pp. 379, 382; Graves y. 
Tickner (1834), 6 N. H. 537, at pp. 540,541; Wheatley y- 
Low (1623), Cro. Jac. (Eng.) 668, or Palmer, 281. 

14 The net result of the authorities may be thus set 
forth: Indirect benefits of a sufficient character have 
been or may be made out in the case of a loan of a 
picture or coins for exhibition in a fair, gallery or 
museum. Prince y. Alabama State Fair (1895), 106 
Ala, 340, at pp. 340, 346, or 17 So. Rep. 449, 450, or 28 
L. R. A. 716, 717; Hardegg v. Willards (1895) 
338 N. Y. Supp. 25, or 12 Misc. Rep. 17; Smith 
v. Library Board (1894), 58 Minn. 108, at pp. 109, 112, 
or 59 N. W. Rep. 979, 981, or 25 L. R. A. 280, a 
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pp. 281, 282; or of the deposit of funds for the 
protection of a surety; Keller v. Rhoads (1861), 39 
Pa. St. 513, at p. 519, or 80 Am. Dec. 539, at p. 541. A 
strong case of contingent benefits is presented bya 
deposit with an expressman permitted to keep an 
order-box in a liquor store for the sake of patronage 
expected to accrue. Newhall vy. Paige (1858), 10 Gray, 
or 76 Mass. 366, at p. 368. But sometimes it has been 
considered that there must be some arrangement or 
understanding looking toward the attainment of ad- 
vantages, and not merely the possibility of undis- 
closed benefit of a casual or incidental character. 
Merchants’ Nat. Bank v. Guilmartin (1892), 88 Ga. 
797, at pp. 804, 805, or 35 Cent. L. J. 417, or 15 S. E. 
Rep. 831, at pp. 833, 834, or 17 L. R. A. 322, at 
p. 825. There is especially some uncertainty of 
judicial opinion concerning special deposits in 
banks where no mention or entry is made of a charge 
therefor. See Pattison vy. Syracuse Nat. Bank (1874), 
4N. Y. Supp. (or 4 Thomp. & C.), 96, at p. 98, or, 
more briefly, 1 Hun (N. Y.), 606, or on other points, 
17 Hun, 419 (with which may be compared the case 
on appeal on other points in 80 N. Y. 82, at pp. 87, 
99, or 36 Am. Rep. 582, 592); Nat. Bank v. Zent (1883), 
39 Ohio St. 105, at p. 108; Campbell v. Watson (1901), 
62 N. J. Eq. 396, at pp. 407, 408, or 60 Atl. Rep. 120, at 
p. 125; Merchants’ Nat. Bank vy. Guilmartin, just 
cited. In regard to involuntary deposit by finding or 
otherwise, see Smith v. Nashua and Lowell R. R. 
(1853), 27 N. H. 86, at p. 91, or 59 Am. Dec. 364, at p. 
366. 








INSURANCE—INSURABLE INTEREST OF HUS- 
BAND IN WIFE’S PROPERTY. 


TYREE v. VIRGINIA FIRE & MARINE INS. Co. 


Supreme Court of Appeals of West Virginia, February 16, 
1904. 

A husband living with his wife in a house which 
is on her separate estate has no insurable interest 
therein. 

A false statement by an applicant for insurance to 
the agent that such applicant is sole and absolute 
owner of the house, the agent not knowing to the 
contrary, avoids the policy. 

An insurance policy provides that, “if the title or 
interest of assured is less than the entire, absolute, un- 
conditional, unineumbered, fee-simple ownership,” 
the insurance company shall not be liable under the 
policy. Sueh provision is reasonable, and, if ‘the in- 
sured has not such title or interest, no recovery can be 
had on the policy. 

BRANNON, J.: The Virginia Fire Insurance 
Company issued a policy to W. F. Tyree insuring 
a house and some furniture. The policy is in 
Tyree’s name. The policy contains a clause that 
the company should not be liable under it ‘‘ if the 
title or interest of assured is less than the entire, 
absolute, unconditional, unincumbered fee-simple 
ownership’ in Tyree. The land was the separate 
estate of his wife. He built the house upon it at 
his own expense, and lived in it with his wife. 
When Tyree applied to the agent for insurance, 
Tyree says he said to the agent, ‘‘I want my 
house insured,’’ but the agent did not interrogate 
him as to his title. There is controversy only as 





to the loss from destruction of the dwelling 
house. The company tendered return of the 
premium. Tyree brought suit on the policy, re- 
covered verdict and judgment for $1,875 of the 
$2,000 insurance on the house, and the company 
brought the case to this court. 

A vital question is, had Tyree an insurable in- 
terest in the dwelling house, it being his wife’s 
separate estate? I am perplexed upon the ques- 
tion. ‘It has become a fixed rule of insurance 
law that the assured must have an interest of 
some kind in the subject-matter of insurance, 
whether property or life. Two reasong may be 
assigned for this rule. In the first place, it is in- 
expedient that a contract so necessary for the 
protection of legitimate business should be pros- 
tituted to illegal uses as a mode of speculation; 
and, in the second place, it is opposed to public 
policy, because demoralizing to the insured, that 
he should be permitted to enter into any contract 
under which he would have an interest in the de- 
struction of the subject-matter, rather than in its 
preservation.”” 16 Am & Eng. Ency. Law, 846. 
*¢ When there is no interest at all to be protected, 
a policy will be invalid, as counter to the spirit 
and purpose of the contract, as well as against. 
public policy.’’ ‘‘ When the insured has nothing 
to lose, but everything to gain, by the event in- 
sured against, it would be dangerous and demor- 
alizing to subject the insured to so great a 
temptation to destroy the property or the life 
upon which the insurance is effected.’’ May on 
Ins. §§ 74, 75. ‘* The question whether the hus- 
band has insurable interest in the wife’s property 
must depend in great measure upon the statutes 
of the several states by which the rights of a hus- 
band in the wife’s property are governed. If the 
loss of the property will deprive him of its pos- 
session, enjoyment, or profits, or any certain 
benefits growing out of it, or of a security or lien 
therein, it would seem that he has an insurable 
interest in such property. But, on the other side, 
if the wife’s management of her property is not 
limited ; if she may control absolutely its income; 
if she may lease it without his consent, and her 
lessee may expel him from possession; if during 
her lifetime he has no interest, no inchoate rights 
therein, nor even a right of occupancy, and after 
her decease his only rights would be acquired by 
descent, and not inchoate, which would be per- 
fected thereby—he would, on general principles, 
seem to have no such pecuniary interest in the 
perservation of her property as would constitute 
an insurable interest.”’ Joyce on Ins. § 1049. 
Under this statement it is hard to say that he has 
an insurable interest in this state. The wife has 
by statute power to lease, take all rents and profits 
to her sole use, and the husband has no control 
over her separate estate, does not take by descent 
and has no right of possession by law during 
marriage, and has no curtesy initiate. The able 
jurist, Judge Cooley, said that, if the husband 
could insure in his own name his wife’s property 
‘it is manifest that any person may obtain insur- 
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ance upon property without any right in it what- 
ever. He has but to disclose the facts, and the 
policy, though only a wager policy, will be as 
legal as any other. But such a doctrine is at war 
with the fundamental prineiples of insurance, 
which require that a person shall have an insura- 
ble interest before he caninsure. A policy issued 
when there is no such interest is void, and it is 
immaterial that it is taken in good faith, and with 
full knowledge. The policy of the law does not 
admit of such insurance, however willing the 
parties may be to enter into it. The doctrine of 
waiver has obviously nothing to do with such a 
case. The agent cannot do for the company by 
waiver what it is powerless by express contract to 
do for itself. He cannot, by waiver, invest the 
insured with an interest he does not own. There 
was occasion to consider this question in Peoria 
v. Hall, 12 Mich. 202, and it was held that an in- 
surance of partnership property by one partner 
in his own name could not be made to embrace 
the interest of the other partner, though it was 
written by the agent with full knowledge of the 
fact. The reason is the one above assigned. It 
is not competent to write an insurance where an 
insurable interest is wanting. The difliculty is 
inherent in the case, and is beyond the reach of 
waiver. It is proper to say that under our statute 
the husband has no control whatever over his 
wife’s property; so that the question arises here 
precisely as it would had the silver been owned by 
a stranger.’’ So was the decision in Agricultural 
Ins. Co. v. Montague, 38 Mich. 548, 31 Am. Rep. 
326. This holding is sustained by Trott v. Wool- 
wich Co., 83 Me. 362, 22 Atl. Rep. 245, holding 
that a policy issued on a dwelling in the name of 
the husband when title was in his wife, the com- 
pany not being informed that he was not the 
owner, is void. ‘he reasons are fully stated in 
Clark v. Dwelling House Ins. Co., 81 Me. 373, 17 
Atl. Rep. 303. ‘*The Married Woman’s Acts 
take away from the husband all right to the pos- 
session or control of the wife’s separate estate. 
He has no present right of enjoyment, no interest 
in the rents. A policy of insurance secured 
thereon by the husband, who has no insurable 
interest therein, is unenforceable.’’ Traders’ Ins. 
Co. v. Newman, 120 Ind. 554, 22 N. E. Rep. 428; 
Traders’ Ins. Co. v. Barracliff, 45 N. J. Law, 543, 
46 Am. Rep. 792, is to the reverse. American 
Central Co. v. McLanathan, 11 Kan. 533, cited to 
the contrary, is not so,.as the policy was got by 
the husband as his wife’s agent for the benefit of 
both, though in his name, and the insurer was 
aware of the facts. Merrett v. Farmers’ Ins. Uo., 
42 Iowa, 11, is cited on this side, but the court 
said the husband was by the Iowa Code entitled 
to hold possession against his wife’s will. In this 
state he is on her property not by binding law, 
but by leave and sufference—has no legal tenure. 
Hersch v. Dwelling Co., 7 L. R. A. 806, is a case 
where the husband had the entire beneficial use 
and possession, had paid for the land, managed it 
exclusively, took exclusive control of rents and 





profits, and had an agreement with his wife that 
she would convey the land to him on request. 
He thus owned the land. So where he has lien 
on her land. Rohrbach v. Germania Co., 20 Am. 
Rep. 451. The case of Mutual Ins. Co. v. Deale, 
79 Am. Dee. 673, is no support for the husband's 
insurable interest, because in it he had a marital 
estate. It is so stated. Clarke v. Firemen’s Ins. 
Co., 18 La. 431, does not support the claim, be- 
cause the opinion says that by the law of Louisi- 
ana the husband has control and management of 
his wife’s personalty. Cohn vy. Va. Ins. Co., 3 
Hughes, 272, Fed. Cas. No. 2,970, cited in Joyce 
on that side, is a case where the husband’s action 
was defeated on the pleadings, the court saying 
he could only insure his * right to use’ the wife’s 
personalty, thus implying that he could not in- 
sure the property. Of course, he can insure 
where he has curtesy; but he has no estate, only 
an expectancy of curtesy, like a child. McNeeley 
v. Oil Co., 52 W. Va. 616, 448. E. Rep. 508, 62 L. R. 
A. 562. Isee no case except the New Jersey case 
holding that the husband has an insurable inter- 
est, except under special circumstances giving 
him aright in the property. An insurance com- 
pany wants to insure the person who has vested 
property right, wnich will move him to protect 
it; not one who has no motive to protect it. In 
the latter case the insurance tempts him to burn 
the property. A husband may want to get money 
from his wife’s property for his own use. If he 
could insure her house, this would be an easy 
way to accomplish the very thing which the law 
seeks to frustrate by demanding a property right 
in the insured. In this case it is charged that 
Tyree set fire to the house, and evidence given 
tending to show it. It is true that Sheppard v. 
Peabody Ins. Co., 21 W. Va. 368, holds that, to 
give an insurable interest, one need not have any 
actual right of property, but it is sufficient if he 
or those he represents will suffer injury by the 
destruction of the property. Still it is meant that 
he must himself have an interest recognized by 
law, or those he legally represents must have, as 
the creditors of an estate are entitled to charge 
its assets. Butin this case the husband did not 
have any estate, or represent any one. Why did 
he not insure in his wife’s name? He wanted the 
money himself. By destruction of the house he 
lost a home is all we can say to support the policy. 
Judgment reversed. 


Nore.—IJnsurable Interest of Husband in Wife’s Sep- 
arate Estate.—The growing disposition of our legisla- 
tures to release married women from the restraints 
which the common law imposed upon them, is becoming 
the cause of many new and puzzling questions in which 
the correlative rights of husband and wife enter and 
constitute a material element. One of these questions 
is stated as the subject of this note. 

It cannot be doubted that the husband’s right in his 
wife’s property at common law, as tenant by the curs 
tesy, was, as contradistinguished from the wife’s right 
of dower, a present, potential interest in the property, 
and therefore was sufficient to constitute an insurable 
interest in the husband. Mutual Insurance Co. v. 
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. Deal, 18 Md. 26, 79 Am. Dec. 673. 


“ viving his wife. 





This case was de- 
cided in 1861, at which time the sentiment in favor of a 
married woman’s release from the restraints of law, 
had not succeeded in pushing its propaganda very far. 
The law provided that any married woman might be- 
come ‘‘seized of land by direct gift or purchase in her 
own name and as of her own property.” She did not 
however hold land under the provisions of that stat- 
ute to her sole and separate use. The court held that 
such a statute did not affect the husband’s marital 
rights. ‘In this case,” says the court, “the ap- 
pellee’s rights were to a life estate, in right of 
his wife, with a right to the permanency of the pro- 
duct and profits of the land during the coverture, 
and a contingent curtesy right in the event of his sur- 
Beyond all question the ‘appellee had 
an insurable interest.’? In a recent case in. Massachu- 
setts it was held that under Pub. St. ch. 124, § 1, prior 
to the enactment of St. 1900, ch. 450, securing to a hus- 
band an estate by the curtesy covering all the real es- 
state of his wife, he had, during her life, an insurable 
interest in buildings situate on her land. Doyle vy. In- 
surance Co., 181 Mass. 139, 63 N. E. Rep. 394. 

But where the usual Married Women’s Acts provide 
as they do in most of the states, that the lands of a mar- 
ried woman shall not be subject to her husband’s 
debts, but shall be her separate property as fully as 
thou: sh she were unmarried, and that a married wo- 
man may acquire and hold real property, together 
With the issues thereof, as though she were unmarried, 
the husband has no insurable interest in his wife’s 
separate property, and cannot enforce a policy thereon, 
though she holds the legal title. Traders’ Insurance 
Co. v. Newman, 120 Ind. 554, 22 N. E. Rep. 428; Clark 
v. Dwelling House Insurance Co., 81 Me. 373, 17 Atl. 
Rep. 303; Agricultural Insurance Co. vy. Montague, 
388 Mich. 548, 31 Am. Rep. 3826; Planters’ Mut. 
Ins. Co. v. Loyd (Ark. 1903), 75 S. W. Rep. 725. 
In Traders’ Insurance Co. v. Newman, supra, the court 
said: ‘These statutes take away from the husband all 
right to the possession or control of the wife’s separate 
estate. He has no present right of enjoyment, and no 
interest in the rents and profits of his wife’s real estate. 
He has a mere right in expectancy, the same as the 
heir has in his ancestor’s property. If a fire destroy 
the improvements, he meets with no pecuniary loss 
any more than if the marriage relation did not exist 
between himself and the owner.” 

Where, however, a party purchases property with 
his own funds, and as a matter of convenience has the 
same conveyed to his wife, such party has an insurable 
interest in such property. Danvers, ete., Ins. Co. vy. 
Schertz, 95 Ill. App. 656. This case was decided on 
the principle that one who purchases property with 
his own funds, taking title in another, bas an insurable 
interest therein. Insurance Co. v. Erb, 112 Pa. 149; 
Tuckerman y. Insurance Co., 9 R. I. 414; Hume vy. In- 
surance Co., 23 8S. Car. 190; Horsch v. Insurance Co., 77 
Wis. 4, 45 N. W. Rep. 945, 8 L. R. A. 806. 

It has been held, however, that the interest of a hus- 
band in a dwelling house of his wife, used as a home- 
stead, is sufticient to support a recovery by the two joint- 
ly on a policy, covering the dwelling, issued to both. 
Webster v. Dwelling-House Insurance Co., 58 Ohio St. 
558, 42 N. E. Rep. 546, 30 L. R. A. 719; Merritt v. In- 
surance Co., 42 Iowa, 11; Reynolds v. Insurance Co., 80 
Iowa, 563, 46 N. W. Rep. 659. Thus it has been held 
that a husband has an insurable interest in property 
owned by his wife and her minor children, and occu- 
pied at the time as the homestead of husband and wife. 
Continental Fire Ass’n v. Wingfield (Tex. 1903), 73 S. 





W. Rep. 847. It has also been held that a husband in 
possession and enjoyment with his wife of her real and 
personal property, with an inchoate right of curtesy, 
has an insurable interest in both. Trade Insurance 
Co. v. Barracliff, 45 N. J. Law, 548, 46 Am. Rep. 792. 

In Pennsylvania it has been held that a husband, as 
tenant of his wife’s real estate by the curtesy, may insure 
it in his own name, though Acts 1848-50, provide that 
the husband’s interests in the wife’s real estate is not 
vested, but a mere expectancy, and that the wife’s real 
estate shall not be subject to execution by reason of the 
husband’s interest therein. Harris v. Insurance Co., 
50 Pa. 341; Uhler v. Insurance Co. (Pa. 1872), 4 Leg. 
Gaz. 354. 








JETSAM AND FLOTSAM. 





LIABILITIES OF TRADE UNIONS AND THEIR MEMBERS, 

Few subjects have created more difficulty in the ad- 
ministration of justice during recent years than the 
law applicable to trade unions. The power for good 
or evil wielded by many of the larger organizations is 
enormous, yet the laws which govern their conduct, as 
between such organizations and the outside public, are 
only beginning to be ascertained. 

Within the limits of their own membership much 
friendly assistance is doubtless realized. Outside of 
those limits a trade union generally appears in an of- 
fensive light, ordering its members out on strike, and 
inflicting, by means of the boycott and otherwise, great 
injury on the objects of its enmity. 

As a matter of plain justice it cannot be denied that 
if a man has suffered injury at the hands of any organ- 
ized body of men, call it what you will, a trade union, 
a voluntary combination or otherwise, he ought to 
have redress against the organization just as against 
any individual who caused him similar injury. 

The principles underlying the liabilities of trade 
unions and their members have been greatly elucidated 
by certain recent decisions in England. But in deal- 
ing with this branch of the law our judges have not 
always been careful to consider whether, and to what 
extent, these English decisions are applicable to any 
given case in Canada. 

Speaking generally, the laws of the various provinces 
of Canada, at the date of Confederation, were iden- 
tical with the laws of England at that date so far as re- 
gards trade unions. 

The position of these unions at that time was that 
they were simply voluntary associations, unrecognized 
by law and incapable of holding property. 

One of the results of this state of the law was that 
theia officers could rob them with impunity. See Horn- 
by v. Close, L. R. 2Q. B. 153. 

This liability to robbery by their own officers was the 
primary object sought to be remedied in England by 
the Trade Union Act, 1871; See Rigby v. Connol, 14 
Ch. D. 489, per Jessel M. R. 

The following provisions of the act should be special- 
ly noted: 

The term “trade union” is defined to mean ‘such 
combination, whether temporary or pernamen 
for regulating the relations between workmen and 
masters, or between workmen and workmen or be- 
tween masters and masters, or for imposing restric- 
tive conditions on the conduct of any trade or busi- 
ness, as would, if this Act hadnot passed, have been 
deemed to have been an unlawful combination by 
reason of some one or more of its purposesbeing in 
restraint of trade.” 

The purposes of any trade union shall not, by 
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reason merely that they are in restraint of trade, be 
deemed to be unlawful, so as to render any member of 
such trade union liable to criminal prosecution for 
conspiracy or otherwise. 

The purposes of any trade union shall not, by rea- 
son merely that they are in restraint of trade, be un- 
lawful, so as to render void or voidable any agreement 
or trust. The act further enabled seven or more 
members of a trade union, by subscribing their names 
to the rules of the union and otherwise complying 
with the provisions of the Act, to register the union, 
and it enabled registered unions to hold property in 
the name of trustees, and rendered the trustees liable 
for any moneys actually received by them. 

It al’o provided special criminal liability for misap- 
plication of the property of any registered union, by 
any of its officers or members. 

Two special advantages were thus gained by trade 
unions: Firstly, the ban of illegality, incurred by 
reason of their purposes being in restraint of trade, was 
removed from all trade unions, whether they choose 
to register or not. 

Secondly, registered trade unions became entitled, 
through trustees, to hold property, and to have it ade- 
quately protected, 

The remedial features of this Act were promptly in- 
troduced into Canada by the Dominion Statute, 35 
Vie.. cap. 30 (R. S. Can., cap. 131), which is for the 
most part a transcript of the English Act. 

But the Canadian Statute contains the following im- 
portant words at the end of sec. 5: “this Act shall 
not apply to any trade union not registered under this 
Act.” 

In 1876 the Trade Union Act in England was amend- 
ed, and thenceforward the two Acts were read together 
as the Trade Union Acts 1871 and 1876. 

The effect of these Acts upon trade unions in Eng- 
land, so far as their legal recognition was concerned, 
is stated tersely by Lord Macnaghten, in the Taff Vale 
Case (1901 A. C., at p. 487) as follows. ‘*Parliament 
has legalized trade unions, whether registered or not; 
if registered, they enjoy certain advantages.” 

We are now in a position to note two errors which 
have crept into our law reports. One is the supposi- 
tion that the modern jurisprudence of Great Britain, 
as regards trade unions and their members, governs all 
trade unions, in Canada. The other error—of a dia- 
metrically opposite nature—is that the status of trade 
unions, in Canada, is so different from that of trade 
unions in England, that the Taff Vale case is inapplic- 
able here. 

In Perrault v. Gauthier, 28S. C. R. 241, the plain- 
tiff brought his action against the officers of atrade 
union for damages, alleging that the defendants and 
the members of the union had illegally combined and 
conspired together to injure the plaintiff, and had pre- 
vented him from obtaining [employment as a stone- 
eutter. 

That such an allegation shows a good cause of action 
is manifest in the light of such decisions as Lumley y. 
Gye, 2 E. & B. 216; Temperton vy. Russell (1893), 1. Q, 
B. 715; end Lyons v. Wilkins, (1896), 1 Ch. 811. The re- 
port of Perrault v. Gauthier fails to show that the union 
in question was registered, and we have seen that regi- 
stration under our Trade Union 'Act is a condition 
precedent to the application of the Act. The point 
seems to have been overlooked by counsel and court 
alike. 

Mr. Justice Girouard, in delivering the principal 
judgment of the court, says, at’ page 253: ‘The 
English courts have had, therefore, several occasions 





to consider these statutes, which have been reproduced 
in our Canadian Statute Book, and finally the House o 

Lords has pronounced on them not only once but 
twice, in 1897, in Allen y. Flood (1898, A. C. 1) and in 
1892 in the Mogul Steamship Co. v. MeGregor (1892, 
A. C. 25) and we have no hesitation in saying that its 
jurisprudence is binding upon us in a ease like the 
present one. 

If, therefore, the Supreme Court decision depends 
upon the law invoked by Mr. Justice Girouard, it ap- 
pears to be an edifice without foundation, 

The other error above referred to appears in Small 
v. Hyttenrauch, Ontario Weekly Reporter of July 28rd, 
1903, at p. 660, where Mr. Justice Street is reported as 
follows: 

“Tt has been decided by a Divisional Court here in 
Metallic Roofing Uo. y. Local Union No, 30,50. L. R. 
424,that the difference between a status of a trade 
union here and in England is such as to render the 
Taff Vale Case inapplicable here, end therefore that 
organizations such as the London Musical Protectyie 
Association cannot be sued under their collective 
name,” 

The case his lordship refers to fails to support any 
such conclusion, and the legislation above detailed 
shows that a registered trade union in Canada is in 
the same legal position as was the defendant union in 

the Taff Vale Case. 

It would thus appear that if a trade union in Canada 
is{not registered, it is practically in the same position 
as a trade union in England was prior to the year 1871, 
and decisions under the English Trade Union Acts do 
not apply to it. 

If on the other hand, it is registered, it is in the 
same position as a registered union in England, and 
these modern English decisions govern its rights and 
liabilities, There seems to be no counterpart in Can- 
da to an existing unregistered union in England, i.e., 
a trade union which is legalized but not entitled to 
hold property. 

If the above deductions be correct they have an im- 
portant bearing on the liabilities of any unregistered 
trade union which declares a strike. 

The purposes of such a trade union are in restraint 
of trade and under the very terms of the Trade Union 
Act, it is “an unlawful combination.” 

THe question whether it is or ever was lawful for a 
trade union to declare a strike has been much discus- 
sed in the modern English decisions above noted. The 
following observations by high judicial authority 
furnish us with the answer, that in England prior to 
the Trade Union Act of 1871, strikes were illegal—lut 
that since the Trade Union Acts, strikes in England 
are not illegal. In Temperton vy. Russell (1893), 1Q. B. 
B. 7338 A. L. Smith, L. J., says: “It was said 
that all the defendants had done was what was done 
in every strike, i.e., callout the men, and that this 
was legal. If this had been all, I should have agreed 
for it cannot be doubted that, at any rate, since the 
passing of 38 and 39 Viec., c. 86, in 1875, if not from 
1871, strikes per se subject to the exceptions men- 
tioned in ss. 4 and 5 of that Act, are legal. 

In Lyons vy. Wilkins! (1896),1 Ch. 828, Kay, L. 
J.,says: ‘Before the Acts of 1871 and 1875, the strike 
itself would have been illegal.” i 

A. L. Smith, L. J., at p. 833 says: ‘Prior to the 
year 1871 it could not haye been said in a court of law 
that a strike was legal.” 

In Quinn v. Leathem (1891 A. C. 495) Lord Lind- 
ley says at p. 434: ‘‘For the sake of clearness it will 
be convenient to consider those questions in the first 
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place apart from the statute which legalizes strikes, 
and in the next place with referenee to that statute.” 

It would be intolerable that any class in the com- 
munity should be at liberty to inflict injury upon 
others with impunity. 

That the members of trade unions, whether regis- 
tered or not, have no such privilege, is clearly laid 
down by the Honorable Mr. Justice Meredith in Krug 
Furniture Company v. Union of Woodworkers, 5 O. 
L. R. at p. 468, as follows: 

“No encourregement should be given to any organ- 
ized body to evade the consequences of its act by 
abstaining from obtaining corporate capacity or other 
legal existence; that is especially applicable to a large 
body such as these defendants, among other things 
having a common seal and a trade mark,ané carry on, to 
acertain extent, the business of insurance against acci- 
dent and against loss by fire among themselves. It is, as 
I have said, but a matter of form, for even if the organ- 
ization have no legal existence as a body, it is not 
without the control of the law; all its members can 
be reached, and reached without difficulty, under our 
practice as it is, by means of a class action.” 

This vigorous statement of the law leads one to 
consider whether our jurisprudence is not elastic 
enough to afford a remedy against the funds of an or- 
ganization, such as an unregistered union, which pos- 
sesses no legal existence. The members composing 
such organization invariably appoint trustees. The 


- principles recognized in the Taff Vale Case, although 


not necessary to its actual decision, seem to warrant 
us in believing that we could ‘‘come at justice” in 
such acase by a representative action, adding as par- 
ties the trustees, and claiming against them, not as 
trustees of the union, but of the individual members 
of it, 

Labor unions throughout Canada seem to be averse 
to registering their organizations under the Dominion 
statute. If they understood that in the eye of the law 
they were “unlawful combinations,” they would be 
more anxious to avail themselves of the protection 
which registration affords. 

So far we have dealt with trade union law, in its 
statutory aspect, wholly with reference to the Domin- 
jon Trade Union Act. 

The legislature of British Columbia, however, has 
recently passed ‘‘An act to amend the law relating to 
Trade Unions.” (Statutes of B. C., 1902, cap. 66). 
This act draws no distinction between registered and 
unregistered unions, and purports to abolish the rem- 
edy by injunction in many cases and otherwise to al- 
ter the existing law. 

The power of a provincial legislature to alter and 
modify existing statutory law appears to be only co- 
extensive with its power to enact such law. See 
Dobie v. The Temporalities Board, 7 App. Cas. 136- 
It goes without saying that the legislature of British 
Columbia never had the power to enact the general 
legislation of the Dominion Trade Union Act. Con- 
sequently it is difficult to resist the conclusion that 
the Provincial Act is ultra vires.— The Canadian Law 
Review. 








CORRESPONDENCE. 





TENTH ANNUAL CONVENTION, 1904, OF THE COMMERCIAL 
LAW LEAGUE OF AMERICA. 
To the Editor of the Central Law Journal: 
We beg to announce that the Tenth Annual Conven- 
tion of the Commercial Law League of America will 
be held at West Baden, Ind., July 25-29, 1904. West 





Baden was selected largely because of its proximity to 
St. Louis, thereby enabling the members to attend the 
Convention and the Exposition on the same trip. 

The programme has not yet been completed, but as 
far as arranged is as follows: 

Tuesday, July 26th, will be devoted to the address of 
welcome and response, annual address of the presi- 
dent, reports of treasurer, secretary, executive com- 
mittee, and standing committees, followed by miscel- 
laneous business. Wednesday morning will be de- 
voted to an address yet to be selected. A paper on 
bankruptcy law will be presented on Wednesday after- 
noon, followed by a general discussion. Thursday 
morning will be taken up with various papers and 
discussions on practical office methods. Election of 
officers will take place Thursday afternoon, and in the 
evening a banquet will be held. The executive com- 
mittee will hold sessions on Monday afternoon and 
Friday morning of convention week. Numerous pa- 
pers will be read not referred to above, but which will 
be published in the Bulletin from month to month. 

Any announcement of our convention that you may 
find it agreeable to make in the CENTRAL LAW JOUR- 
NAL will be appreciated. 

Yours truly, 
COMMERCIAL LAW LEAGUE OF AMERICA, 
Washington, D. C. John F. Reihl, Secretary. 








BOOK REVIEWS. 
STREET RAILWAY REPORTS, ANNOTATED, VOL. 1. 


We are indebted to the courtesy of the publishers 
for the jfeceipt of a volume of annotated reports of 
special cases, éntitled “Street Railway Reportsf 
Annotated,” edited by Frank B. Gilbert, o 
the Albany (N._ Y.) bar. This volume of 
decisions purports to report the decisions in the fed - 
eral courts and courts of last resort of all the states 
from April 1, 1903, including many important cases 
decided by lower courts of appellate and original juris- 
diction, not reported in any other series, on questions 
relating to street railroads. In speaking of the 
importance and scope of the cases to be selected, 
the author says: “Electricity as a motive power 
has revolutionized the use of the streets and highways 
for transportation purposes. Along with this great 
development there has grown up a well-defined and 
distinct street railway law. This law comprises fixed 
principles governing the rights and duties of street 
railways as carriers of passengers materially dif- 
fering from those of other common carriers. The 
rules and doctrines of the law of negligence have 
a special application to the liability of street 
railway companies for injuries to pedestrians and driv- 
ers of vehicles upon the streets and highways owing 
to the peculiar rights of such companies to a use there- 
of. Many other special principles have arisen deter- 
mining the rights, duties and liabilities of such compa- 
nies, the traveling public, abutting owners and muni- 
cipalities.”’ 

Published by Matthew Bender, Albany, N. Y. 


AMERICAN DIGEST, 1903 B, 


It is sometimes embarrassing to find one’s self bank- 
rupt as to appropriate expressions of congratulation 
and praise for repeated and rapidly successive tri- 
umphs of one’s friends. The last time he triumphed 
probably exhausted your vocabulary in your attempt 
at congratulation, but now, after a short interval, he 
has gone a step higher and attained to more altitud- 
inous heights of great achievement, and you feel un+ 
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equal to the task of expressing your congratulatory 
emotions. Feelings akin to these took possession of 
us when we beheld on the editorial desk a copy of 
that welcome friend and guest in every lawyer’s 
library, the American Digest. The additional lau- 
rels which this digest has won and merited in its edi- 
tion of 1903 B force upon us the alternative of -either 
repeating the congratulations with which we have 
greeted former editions or stand silent in admiration 
that cannot find expression. 

Nor is this an empty sentiment which we have tried 
toexpress. While the American Digest and National 
Reporter systems constitute together a private enter- 
prise, we regard it as one of the wonders of the nine- 
teenth century, certainly it is the most colossal under- 
taking and the gre atest wonder of law publishings,the 
like of which is not now seen, nor ever has been seen in 
any country in the world. Americans are so accustomed 
to great discoveries and wonderful achievements that 
it often fails to properly measure an undertaking such 
as the American Digest and the National Reporter 
systems, which, having no spectacular features, fails to 
attract the attention of the general public. 

The edition for 1903 evidences the same careful 
preparation and workmanship that has characterized 
former editions, while the system of cross-references 
and arrangement of the cases show a constantly in- 
creasing improvement. A lawyer crowded for time, 
as most of them are in these days, is particularly 
gratified at this continuous improvement and amplifi- 
cation of the table of cross-references, which at a 
glance points him not only to the correct general head- 
ing under which he may hope to find the subject in 
which he is interested, but to the particular section 
under which such subject is treated. It is unneces- 
Sary to recommend a standard work of this character 
to the profession, as an advocate who cannot afford to 
secure this work for his library cannot afford any law 
books outside of his own state reports and digests. 

Published by West Publishing Co., St. Paul, Minn. 








HUMOR OF THE LAW. 





Lord Norbury was noted for true Irish wit. On one 
occasion a bailiff reported to him that a mob had com- 
pelled him to swallow a writ. The chief justice qui- 
etly remarked: ‘I hope the process is not returnable 
to this court.” 








WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions 
of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 
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1, ACCIDENT INSURANCE—Presumption that Gunshot 
Wound was Accidental.—On proof of death from a gun- 
shot wound, in the absence of evidence as to how it was 
inflicted, it will be presumed that the wound was acci- 
dental.—Stevens v. Continental Casuaity Co., N. Dak., 97 
N. W. Rep. 862. 


2. ACCIDENT INSURANCE—Warrantiesin Application.— 
That an indemnity insurance company retained a pre- 
mium paid by the employee does not constitute a waiver 
of the signature of the employee to an undertaking run 
ning to the indemnity company.—United States Fidelity 
& Cuaranty Co. v. Ridgley, Neb., 97 N. W. Rep. 886, 


3. ADJOINING LAND OWNERS—Lateral Support.—The 
right to lateral support pertains only to the ground tse:f 
in its natural state, not to incumbering buildings or im- 
provements.—Carpenter v. Reliance Realty Co., Mo., 77 
8S. W. Rep. 1004. 

’ 4, AGRICULTURE—Mortgage of Property.— Although the 
action of stockholders of agricultural association was 
ineffectual to authorize the execution of a mortgage, it 
was a proper circumstance to be considered in constru- 
ing the minutes of a subsequent meeting of the directors 
authorizing execution of mortgage.—Ismon v. Loder 
Mich., 97 N. W. Rep. 769. ' 


5. ANIMALS—Impounding Swine.—One impounding 
swine trespassing on his land held confined to damages 
given by Comp. Laws 1897, § 10,691, and not entitled to 
penalty under sections 10,688 and 10,689.—Miller v. Hoff- 
man, Mich.,97 N. W. Rep. 759. 

6 APPEAL AND ERROR—Bill of Exceptions.—Objec- 
tionable questions and answers in a disposition, unless 
excepted to specifically and such exceptions appear in 
the bill of evidence, w ill not be considered on appeal.— 
Louisville & O. Packet Lo. v. Bottorff, Ky.,77S. W. Rep. 
920. 

7. APPEAL AND ERROR—Failureto Complain of Judg- 
ment for Costs.—Where one defendant appeals without 
complaining of a judgment for costs, one appellee, plaint- 
iff below, cannot have it reviewed without a cross-ap- 
peal.—Jamison v. New York & T. Land Co.,Tex., 77S. W. 
Rep. 969. 

8. APPEAL AND ERROR—Instructions.—An objection 
to the effect that the whole charge as given is erroneous 
raises no question that the court on appeal is bound to 
consider.—Hayden vy. Fair Haven & W. R. Co., Conn., 56 
Atl. Rep. 613. 


9. APPEAL AND ERROR—Necessity of Appearance in 
Record.—Where, on appeal from the appellate court 
no assignment of errors appears in the record, the case 
cannot be reviewed, though the abstract sbows such an 
assignment.—Metropolitan Life Ins. Co. v. people, 

68 N. E. Rep. 1050. 
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10. APPEAL AND ERROR—Nunc Pro Tunc Order.—Oral 
testimony cannot by a nunc pro tunc order be made par 
of the record after the rendering of the decree, no effort 
tothat end having been previously made.—Tucker v 
Hawkins, Ark., 77S. W. Rep. 902. 

ll. APPEAL AND ERROK—Party in Interest.—A liti- 
gant’s interest in the mere incidental matter of costs 
does not alone entitle him to appeal to the supreme 
court.—State v. Sanders, La., 35 So. Rep. 50¥. 

12. APPEAL AND ERROR—Remarks of Trial Judge.— 
In the absence of objections and exceptions taken at the 
time to alleged improper remarks of the trial judge, er- 
ror cannot be predicated thereon.—Chicago City Ry. Co, 
vy. Carroll, Ill.,68 N. E. Rep. 1087. 

13. APPEAL AND ERROR—Saving Exceptions to Re- 
marks of Counsel.—In order to preserve for review er- 
ror in permitting improper remarks by counsel, objee- 
tion must be made at the time,a ruling obtained, and 
an exception taken.—Lansing v. Wessell, Neb., 97 N. W. 
Rep. 815. 

14. APPEAL AND ERROR—Setting Aside Verdict.—W here 
a cause has beentwice tried, and the verdict on both 
trials is in favor of the plaintiff, a judgment in his favor 
could not be set aside, unless clearly wrong.— Leidigh 
& Keever, Neb., 97 N. W. Rep. 801. 


5. ASSAULT AND BATTERY—T: rt of Child--One 
whoto meeta minor with whom his relations were 
ruined, and is the first to resort to insulting words, anc 
then to blows, is not in position to recover damages 
from the father of the minor for injuries received in the 
struggle which ensued.—Miller v. Meche, La., 35 So. 
Rep. 491. 

16. ASSIGNMENTS— Waiver of Right to Object.—A party 
to a contract waives his right to object to an assignment 
thereof by the other party, where he actively co-operates 
in procuring the assignment.—Willson v. Imperial Fer- 
tilizer Co., S. Car., 46 S. E. Rep. 279. 

17. ATTORNEY AND CLIENT—Burden of Proof of Attor- 
ney’s Authority.—Where defendant relies on an alleged 
accord and satisfaction entered into on behalf of plaint- 
iff by her attorney, it is incumbent on defendant to 
show that the attorney had express authority to make 
the settlement.—Fosha vy. Prosser, Wis., 97 N. W. Rep. 
924. 

18. ATTORNEY AND CLIENT—Trust Agreement.—Where 
an attorney held a second mortgage on land mortgaged 
to his client, it was proper for the attorney, after the ter- 
mination of his relations with his client, to institute pro- 
ceedings to redeem from his client’s mortgage.—Shee- 
han v. Farwell, Mich., 97 N. W. Rep. 728. 

19. BAILMENT—Authority to Sell.—The fact that the 
owner of property intrusts its custody to another does 
not give that other any apparent authority to sell.— 
Ball-Barnhart-Putman Co. v. Lane, Mich., 97 N. W . Rep 
727. 

20. BANKRUPTCY—Attachment after Filing Lien.—A 
sale of property of a baskrupt under a judgment ob- 
tainedin an attachment suit commenced against him 
after the filing of the petition in bankruptcy, on which 
the adjudication was subsequently made, was void as to 
the creditor, and the trustee is entitled to recover the 
proceeds.—Cox vy. State Bank of Chicago, U. 8.C.C.,N. 
D. IllL., 125 Fed. Rep. 654. 

21. BANKRUPTCY — Contested Application for Dis- 
charge.—The burden is upon an opposing creditor to 
establish the specified grounds for refusing a discharge 
by clear, positive, and direct evidence.—Jn re Chamber- 
lain, U. 8. D.C., W. D. N. Y., 125 Fed. Rep. 629. 

22, BANKRUPTCY—Discretion of Referee.—The action 
of areferee in directing a private sale of a bankrupt’s 
property, in the exercise of his discretionary power, 
ought not to be disturbed, unless it clearly appears that 
his discretion was improvidently exercised.—Jn re Haw- 
kins, U. 8. D. C., D. S. Car., 125 Fed. Rep. 633, 

23. BANKRUPTCY—Dower Right of Widow.—A widow 
held entitled to dowerin land which her husband con- 
veyed by his sole deed ‘to his assignee in bankruptcy; 





she receiving nothing in satisfaction of her potential 
right of dower.—Cravens v. 8hippen, Ky., 77S. W. Rep. 
929. 

24. BANKRUPTCY—Mortgaged Property Surrendered to 
Mortgagee.—Where mortgaged property of a bankrupt 
is burdensome to the estate, and after diligent effort 
cannot be sold for an amount nearly equal to the mort- 
gage, the court may preperly order it surrendered to 
the mortgagee.—Equitable Loan & Security Co. v. R. L, 
Moss & Co.,U.8.C.C. of App., Fifth Circuit, 125 Fed. 
Rep. 669. 

25. BANKRUPTCY—Qualification of Trustee.—The fact 
that one who is chosen by the creditors as trustee in 
bankruptcy advised the voluntary assignment under the 
state law, which constituted the act of bankruptcy, does 
not render him incompetent as trustee.—IJn re Blue 
Ridge Packing Uo., U. S. D. C., M. D. Pa., 125 Fed. Rep. 
619. 

26. BANKS AND BANKING — Conversion of Checks.— 
Action for conversion of checks held not to lie, where 
there is no evidence of injury to any person.—New York 
Brick & Paving Co. v. Bronx Borough Bank, 8 N. Y 
Supp. 557. 

27. BENEFIT SOCIETIES—Assessment Life Association. 
—Bond for member’s proportion of surplus or guaranty 
fund of an assessment life association held not author- 
ized by 1ts constitution and law under which it was or- 
ganized.—Knights Templars & Masons’ Life Indemnity 
Co. v. Vail, Ill., 68 N. E. Rep. 1103. 

28. BENEFIT SoCIETIES—Conclusiveness of Proofs of 
Loss.—Negligence of the widow of insured in not read- 
ing the proof of loss before signing it is not ground for 
estopping her from assigning a different cause of death 
than that stated in the proofs.—Supreme Tent of Knights 
of Maccabees of the World vy. Stensland, Ill., 68 N. E 
Rep. 1098. 

29. BILLS AND NoOTES-Bona Fides of Pledgee.—4 
pledgee of a note, taking it from an agent without author- 
ity to pledge, has the burden to show that he took it in 
good faith, for value, and before maturity.—Merchants 
Loan & Trust Co. v. Welter, Ill., 68 N. E. Rep. 1082. 

30. CARRIERS—Act of God.— While an act of God would 
excuse acommon carrier for loss of goods, yet, where 
its negligenee contributes to the loss, itis liable there- 
for.—Jones v. Minneapolis & St. L. R. Co., Minn., 97 N. W, 
Rep. 893. 

81, CARRIERS—Baggage.—Passenger held entitled to 
have his baggage transported without charge and with- 
out a separate contract,where it is accompanied by the 
passenger.—Wood v. Maine Cent. R. Co., Me., 56 Atl. 
Rep. 457. 

32. CARRIERS—Contracts Releasing Liability for Negli- 
gence.—Special contract between railroad and shipper 
for construction of side track, exempting railroad from 
liability even for its own negligence, held valid.—Mann 
v. Pere Marquette R. Co., Mich., 97 N. W. Rep. 721. 

33. CARRIERS—Damages for Failure to Deliver Ma- 
chine.—It is the duty of a consignee of a machine to use 
ordinary care in obtaining another machine, where the 
one shipped is delayed in transportation.—Louisville & 
C. Packet Co. v. Bottorff, Ky., 773. W. Rep. 920. 

34. CARRIERS—Ejectment of Disorderly Person.— A 
carrier may eject a disorderly and vicious passenger.— 
Atchison, T. & 8. F. Ry. Co. v. Wood, Tex., 77 8. W. 
Rep. 964. 

35. CARRIERS—Passenger Injured by Fall of Trolley 
Pole.—Proof thet plaintiff was a passenger at the time 
he was injured by the fall of a trolley pole, the fact of 
the accident and the resulting injury held to establish a 
prima facie case of negligence.—Chicago City Ry. Co. v, 
Carroll, Ill., 68 N. E. Rep. 1087. 

36. CERTIORARI—Jurisdiction of County Commission- 
ers.—The jurisdiction of the court of county commis- 
sioners cannot be presumed, when their proceedings are 
examined on a petition for a writ of certiorari.—Inhabit- 
ants of South Berwick v. York County Com’rs, Me., 56 
Atl. Rep. 623. 
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37, CHARITIES — Certainty and Designation of Bene- 
ficiaries.—A will creating a charitable trust held to limit 
the beneficiaries to such persons as suffered distress 
from certain catastrophes mentioned, and was therefore 
not void as a charitable bequest to the public in general. 
—Kronshage V. Varrell, Wis., 97 N. W. Rep. 928. 

38. CONSTITUTIONAL LAW—Communicated Fires Along 
Right of Way.—Code Laws 1902, § 2135, rendering a rail- 
road company liable to the owner of the property in- 
jured by fire communicated from its right of way, held 
not unconstitutional, as in violation of Const. U. S. 
Amend. art. 14, § 1.—Brown v. Carvlina Midland Ry. Co., 
8. Car., 468. E. Rep. 283. ; 

389. CONSTITUTIONAL LAW — Taxation for Drainage 
Purposes.—The scheme of taxation for drainage pur- 
poses, authorized by Const. art. 281, is not repugnant to 
Const. U. 8S. Amend. 5, asa taking of property without 
due process of law.—Burguieres v. Sanders, La., 35 So. 
Rep. 478. 

40. CONSTITUTIONAL LAW—Vehicle Tax Ordinance.—A 
vehicle tax ordinance held not to grant special privil- 
eges or immunities in violation of Const. art. 1, § 23, or 
to deny the equal protection of the law, in violation of 
Const. U. S. Amend. 14.—Kersey v. City of Terre Haute, 
Ind., 68 N. EK. Rep. 1027. 

41. CONTRACTS—Intention of Parties. —In action by 
subcontractors, evidence held to show that their con- 
tract with the contractor had required them to do their 
work according to the specifications for the building.— 
Stein v. McCarthy, Wis., 97 N. W. Rep. 912. 

42. CONTRACTS—Seller’s Duty to Superintend Erection 
of Pump.—Order for installation of irrigation p.m > 
held not to preclude construction that it was seller’s 
duty to superintend its erection.—Masterson v. Heit- 
mann & Co., Tex., 77S. W. Rep. 98%. 

43. CONTRACTS—Separate Maintenance. — Contract to 
live separate, confirming a previous agreement made 
while living together, held void.—Edic v. Horn, 85 N. Y. 
Supp. 535. 

44. CORPORATIONS—Bona Fide Purchaser of Stock.— 
One taking stock unlawfully issued to directors with 
notice thereof held not a bona fide purchaser. — Grafner 
v. Pittsburg, N. I. & C. St. Ry. Co., Pa., 56 Atl. Rep. 426. 

45. CORPORATIONS—Criminal Liability of Directors for 
Death of Passenger.—In order to show that directors of 
corporation are criminally responsible for death of pas- 
senger, gross negligence in performance or omission of 
duty must be shown.—State v. Young, N. J., 56 Atl. Rep. 
471. 

46. CORPORATIONS — Lost Stock. — Stockholder, who 
has pledged his stock to obtain money for the corpora- 
tion, which stock has become lost, because of failure of 
corporation to pay it, is not entitled to have other stock 
issued to him in place of that lost. — Dempster v. Rose- 
hill Cemetery Co., Ill.,68 N. E. Rep. 1070. 

47. CORPORATIONS—Suit by Stockholders.—Sharehold- 
ers may maintain a suit to enforce a corporate right of 
a corporation whose business is wound up, though not 
formally dissolved, without demand that the officers be- 
gin it.—Kidd v. New Hampshire Traction Co.,N. H., 56 
Atl. Rep. 465, 

48. CournTs—Mandamus.—The rule that the supreme 
court will not take jurisdiction of applications for man- 
damus involving private rights only is not applicable in 
cases presenting only questions of law. — State v. Kine- 
val, Neb., 97 N. W. Rep. 798. 

49. Crops —Trespasser Seeding the Land.—A tres- 
passer on lands of another, seeding the same against 
the protest of the owner, who brings an action for pos- 
session and enjoins the trespasser from harvesting 
the crop, is not entitled to a share of such crop.—Wadge 
v. Kittleson, N. Dak., 97 N. W. Rep. 856. 

50. DAMAGES— Amount Provable.—Not only the actual 
effects of the breach of contract down to time of trial 
are provable, but also those which may ensue can be 
considered, where imminent and reasonably certain.— 
Hancock v. White Halil Tobacco Warehouse Co., Va., 46 
8. E. Rep. 288. 





51. DAMAGES — Unwarmed Station.— The fact that 
plaintiff’s wife was cold when entering unwarmed depot 
held not to prevent recovery for suffering thereafter re- 
sulting through such unwarmed condition.—Texas Mid- 
land R. &. v. Little, Tex’, 77S. W. Rep. 958. 

52. DAMAGES — Value of Property Destroyed. — The 
measure of damages in an action against a city for neg- 
ligence in maintaining its streets, resulting in death of 
a team of horses, is the value of the property injured or 
destroyed.—Colbourn vy. City of Wilmington, Del., 56 Atl. 
Rep. 605. : 

53. DAMAGES—Writ of Inquiry.—An agreement by the 
parties to an inquiry of damages on the third count ofa 
declaration without disposing of the first count, held to 
amountto an abandonment of such count. — Consoli- 
dated Coal Co. v. Peers, IIl., 68 N. E. Rep. 1065. 


54. DEDICATION—Presumption.—A dedication by the 
owner and acceptance will be presumed, where a pass- 
way has been used by the public tor more than 15 years.— 
Magruder v. Potter, Ky., 77 8S. W. Rep. 919. 

55. DEDICATION—W ho May Make.—Where an owner of 
land has granted a right of way to a railroad, he cannot 
thereafter by dedication establish streets across it.— 
State v. Morgan’s Louisiana & T. R. & S.S8.Co. La 
So. Rep. 482. 

56. DEED—Construction. — A qualification inspeech 
that the conveyance thereby made is ‘‘fortzs passage 
of a way, etc., to be subject to a gate at said highway,”’ 
charges the land granted with a perpetual servitude of 
a gate.—Inhabitants of South Berwick +. York County 
Com’rsa. Me. 56 Atl. Rep. 622, 

75. s:sCoveRYr—Orders .. 2rodace Books--Underthe 
s atute the practice is to grant an order for production 
of papers, without issuance of a rule.—Netter vy. Stoeckle, 
Del., 56 Atl. Rep. 604. : 

58. DRUGGISTS—Giving Carbolic Acid Instead of Ar 
nica.—Negligence of a medical student, who recom- 
mended arnica, held not to preclude recovery for injury 
from use of carbolic acid negligently, furnished by a 
druggist in place of arnica.—Peterson vy. Westmann, Mo., 
778. W. Rep. 1015. 

59. DRUGGISTS—Horse Affected by Poison Erroneously 
Given.—In action for negligence in giving plaintiff cop- 
peras, instead of Glauber salts, causing death of plaint- 
iff’s horses, testimony as to horses other than plaintiff’s, 
similarly afflicted held admissible.—Kennedy v. Plank, 
Wis., 97 N. W. Rep. 895. 

60. EASBMENTS—Permissive Use. — Where a passway 
has been continuously used as a matter of right for 15 
years, a presumption of grant arises. — Magruder v. 
Potter, Ky., 77S. W. Rep. 919. 

61. ELECTION OF REMEDIES— Attempt to Pursue One 
Not a Bar to the Other.—That one entitled to a choice of 
remedies makes a mistaken attempt to pursue one rem- 
edy will not bar the right to pursue the other remedy, 
first selected.—Chicago, B. & Q. R. Co. v. Olson, Neb., 97 
N. W. Rep. 831. 

62. ESTOPPEL—Construction of Policy.— Seller of an 
irrigation pump, held precluded, in an action on the 
contract of sale, from denying the construction placed 
on the contract by the buyer and acquiesced in by him.— 
Masterson y. Heitmann & Co., Tex., 77S. W. Rep. 983. 


63. ESTOPPEL—Erroneous Allegation of Citizenship.— 
The fact that a complainant, in a bill which he after. 
wards dismissed, through an error styled himself a citi- 
zen of the District of Columbia, does not estop him from 
showing in a second bill that he is in fact an alien.— 
Marthinson v. Winyah Lumber Co., U. 8. C.C.,D. 8S. Car. 
125 Fed. Rep. 633. 

64. ESTOPPEL—Subscription.—A subscriber to a bonus 
to secure erection of afactcry held estopped to claim 
release because of delay in erection of the factory.—Hor 
ton v. Erie Preserving Co.,85N. Y. Supp. 503. 

65. Equity—Setting Aside Award under Insurance 
Pohey.—Equity, having obtained jurisdiction for the 
purpose of setting aside an award of insurance arbitra- 
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tors, may properly retain the case to determine the 
amount of damages and render decree therefor.—Con- 
tinental Ins. Co. v. Garrett, U. 8. C.C. of App., Sixth Cir- 
cuit, 125 Fed. Rep. 589. 

66. EvaDENCE—Experiments.—Proof of an experiment, 
without establishing the fact that the person who made 
the experiment is competent, and that the apparatus 
used was suitable for the experiment, held without pro- 
bative force.—Omaha St. Ry. Co. v. Larson, Neb., 97 N. 
W. Rep. 824. 

67. EVIDENCE — Expert Testimony. — Hypothetical 
questions to expert witnesses should embody substan- 
tially all the facts relating to the subject on which the 
opinion of the witness is asked.—Smith v. Minneapolis 
St. Ry. Co., Minn., 97 N. W. Rep. 881. 

68, EVIDENCE—Expression “Unequivocal Evidence.”— 
The expression “unequivocal evidence,” as applied to 
the degree of evidence required in acivil action, is an 
equivalent of “evidence of an unequivocal act or con- 
duct.”—Davidson’s Estate v. Davidson, Neb., 97 N. W. 
Rep. 797. 

69. EVIDENCE—Fire Insurance.—Copy of proofs of loss 
undera fire insurance policy held inadmussible, when 
loss of origina! was not shown.—Hartford Fire Ins. Co. 
v. Enoch, Ark.,77 8. W. Rep. 899. 

70, EVIDENCE—Malpractice in X-ray Examination.—A 
physician, who applies X-rays to locate a foreign sub- 
stance in the body of his patient, is not entitled to have 
the question of his care and skillin applying it deter- 
mined by the opinions of physicians of his own school. 
—Henslin v. Wheaton Minn., $7 N.W. Rep. 882. 


71. EVIDENCE—Spark Arresters.—Judicial notice will 
not be taken of the fact that no locomotive can be so 
constructed that some sparks will not escape therefrom. 
—White v. New York Cent. & H. R. R. Co., 85 N. Y. Supp 
497. 

72. EXECUTION—Court’s Power to Commit Females for 
Contempt.—A court held to have inherent power to im- 
prison a female for contempt in refusing to pay over 
inouey found applicable tO ajudgment against a third 
person in supplementary proceedings.—Joyce v. Ever- 
son, Ind., 69 N. E. Rep. 135. 

73. EXECUTORS AND ADMINISTRATORS — Effect of Dis- 
charge.—The discharge of an adminstrator in a decree 
in final accounting merely discharges him from liability 
tor the past.—Hazlett v. Biakely, Neb., 97 x. W. Rep. 898, 


j4. EXECUTORS AND ADMINISTRATORS — Failure to File 
Accounts.—An administrator will be charged with all 
the funds due on his final account since his final account 
is filed.—Succession of Conery, La., 35 So. Rep. 479. 

75. FALSE PRETENSES—Money Obtained for Charit- 
able Purposes.—Rey. St. 1898, § 4423, punishing the ob- 
taining of any money or other property under false pre- 
tenses, applies as well to obtaining money for an os- 
tensibly charitable purpose as for any other.—Baker vy. 
State, Wis., 97 N. W. Rep. 566. 

76. FIRE INSURANCE—Decision of Medical Examiner.— 
The decision of the medical examiner of the relief depart- 
ment of a railroad company that an injured employee is 
not entitled to any further disability benefits is not bind- 
ing on the parties.—-Chicago, B. & Q. R. Co. vy. Olson, 
Neb., 97 N. W. Rep. 831. 

77. FisH—Unmerchantable Oysters.—Underthe oyster 
law relative to fines for having in possession upmer- 
chantable oysters it is not necessary forthe jury to de- 
termine the quantity of oysters in defendant’s posses- 
sion, nor the percentage of uuamerchantable ones.—Dean 
v. State, Md., 56 Atl. Rep. 481. : 

78. Foop—Coloring Vanilla.—Use of dye in vanilla ex- 
tract, making it appear stronger than it really is, held a 
violation of the pure food law (Pub. Acts 1895, p. 358, No. 
193, a8 amended by Pub. Acts 1897, p. 128.—People v. 
Hinshaw, Mich., 97 N. W. Rep. 758. 

72. Foop—Impure Milk.—Affidavit charging sale of 
impure milk under Act April 10, 1889 (86 Ohio Laws, p. 
229), regulatin the sale of milk, need not allege that the 





milk is an article of food.—State v. Smith, Ohio, 68 N. E 
Rep. 1044. 

80. FRAUDS, STATUTE OF—Agreement to Convey Land,— 
An agreement between a vendor and purchuser with 
reference to a reconveyance of land after the vendor’s 
purchase thereof on foreclosure of his lien held to be an 
agreement to convey land within the statute of frauds,— 
Foster v. Ross, Tex., 77 8S. W. Rep. 990. 

81. FRAUDS, STATUTE OF—Delivery and Acceptance.— 
A sale of goods, though not in writing, was not void un- 
der the statute of frauds, where plaintiff delivered the 
goods to defendant, and defendant accepted and ap- 
propriated the same to its own use.—Budger Telephone 
Co. v. Wolf River Telephone Co., Wis.,¥7 N. W. Rep. 
907. 

82. GARNISHMENT—Test of Liability.—Right of attach- 
ing creditor to recover against garnishee depends on 
rights subsisting between garnishee and attachment deb- 
tor, and the test of garnishee’s liability is possession of 
debtor’s property.—Netter v. Stockle, Del.,56 Atl. Rep, 
604. 

83. GRAND JURY—Objections to Mode of Summoning 
Jurors.—Objections to the mode of summoning juries 
can only be taken by challenge of the array on motion 
to quash the indictment.—Bruen vy. People, Ill., 69 N. E, 
Rep. 24. 

84. GUARANTY--Construction of Statement in Letters,— 
Reply of brokers to a purchaser’s inquiries concerning 
responsibility of a seller held not a guaranty of the con- 
tract of sale.—Kenneweg Co. v. Finney & Robinson, Md , 
56 Atl. Rep. 482. 

85. HOMESTEAD—Money Had and Received.—A grantee 
in a void deed held entitled to recover money paid for 
the conveyance, in an action for money had and receiy- 
ed.—H. Stern, Jr., & Bros. Co. v. Wing, Mich., 97 N. W 
Rep. 791. ‘ 

86. HOMICIDE—Asking Witness Concerning a Supposed 
Quarrel.—In an action for murder, witness may be,asked* 
concerning a supposed quarrel between the accused and 
deceased.—State v. Coleman, La., 35 So. Rep. 560. 

87. HOMICIDE—Manslaughter.—A charge of involun- 
tary manslaughter involves the death of deceased by 
reason of some gross neglect on the part of defendant 
with regard to a plain duty which rested upon him under 
the law.—State v. Young, N. J., 56 Atl. Rep. 471. 

88. HOMICIDE—Obligation to Call Defendant s Wife.—It 
was not error for the court to refuse to compel the state 
to call defendant’s wife as a witness for the state, on 
his waiving objection to his wife testifying against him.— 
People v. Hossler, Mich., 97 N. W. Rep. 751. 

89. HOMICIDE—Self Defense.—Where an assault is 
brought on a person by his own procurement, or under 
an appearance of hostility, and kills another, the plea of 
self defense held unavailable.—People v. Glover, Cal., 
74 Pac. Rep. 745. 

90. HUSBAND AND WIFE—Adverse Possession ,- A wife 
as mortgagor, held to have no adverse possession against 
her husband, as assignee of the mortgage, so that limi- 
tations run while they have possession in common.— 
Skinner v. Hale, Conn., 56 Atl. Rep. 524. 

91. HUSBAND AND WIFE—Loss of Services.—In an ac- 
tion by a husband for loss of wife’s services, etc., oc- 
casioned by injuries to her, instruction as to measure of 
damages held not erroneous.~-Tandy v. St. Louis Transig 
Co., Mo., 778. W. Rep. 994. 

92. INDICTMENT AND INFORMATION—Leave to File.— 
An application to file an information without a previous 
examination of accused before a commnitting magistrate 
need not set forth the facts on which the court's action 
is predicated.— State v. Martin, Mont., 74 Pac. Rep. 725. 


93. INFANTS—Deed by Guardian.—A conveyance of an 
infant’s land by her guardian during her minority can- 
not amount to a disaffirmance of a prior mortgage by the 
infant.—Shreeves v. Caldwell, Mich., 97 N. W. Rep. 764. 

94. INFANTS—Disaflirmance of Contract.—Contracts of 
a minor over 18 years of age are rendered valid by ex- 
piration of the period allowed for disaffirmance after 
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reaching majority, or by affirmance within such period.— 
Luce v. Jestrab, N. Dak., 97 N. W. Rep. 848. 

95. INJUNCTION — Assessment for Local Improve- 
ment.—The passing of an ordinance fixing an assess- 
ment for a local improvement will not be enjoined, 
though it may be void because jcharter provisions 
have not been complied with.—Kadderly v. City of Port- 
land, Oreg., 74 Pac. Rep. 710. 

96. INTOXICATING LIQUORS—Drug Stores.—Rev. Sst. 
1889,§ 3051, prohibiting druggists from allowing intoxicat- 
ing liquors to be drunk on the premises, held not void 
as an unwarrantable exercise of the police power as 
against a physician owning a drug store.—State v. Fin- 
ney, Mo., 77 8S. W. Rep. 992. 

97. INTOXICATING LIQUORS—Statutory Qualification of 
Applicant.—The county commissioners have no power 
to dispense with the statutory qualifications that a liquor 
licensee be a suitable person having his place of busi- 
ness ina suitable place.—Appeal of Burns, Conn., 56 
Atl. Rep. 611. 

98. INTOXICATING LIQUORS—Suitability of Applicant.— 
That liquor licensee conducts his business in a summer 
hotel does not necessarily show that his place of busi- 
ness is unsuitable.—Appeal of Burns, Conn..56Atl. Rep. 
611. 

99. JOINT STOCK CoMPANY—Foreclosure Sale. —Mem- 
berand former manager of limited land partnership 
held to have the right to purchase lands thereof at fore- 
closure sale.—Stradley v. Cargill Elevator Co., Mich., 
97 N. W. Rep. 775. 

100. JupGEs—Powers of Special Judge.—Special judge, 
after reversal of his final decree, cannot be compelled 
by mandamus to preside at the rehearing of the case.— 
Rumsey v. Lindsey, Pa., 56 Atl. Rep. 430. 

101. JUDGMENT—Collateral Attack.—A justice’s judg- 
ment cannot be collaterally attacked on the ground that 
neither of the parties lived ina township adjoining the 
residence of the justice.—Wole v. Potter, Mich.,97 N. W. 
Rep. 774. 

102. JUDGMENT — Trespass by Township Officers. — A 
judgment for trespass against parties who justified as 
township officers held not conclusive against the town- 
ship in an action against judgment plaintiff. — Turner 
Tp. v. Williams, 8. Dak., 97 N. W. Rep. 842. 

108. JUDICIAL SALES— Bond of Commissioner. — A 
special commissioner to sell lands does not have the 
right to resell the land without giving bond to cover 
resale, unless his first bond was suflicient. — Tompkins 
v. Dyerle, Va., 46 8. E. Rep. 300. 

104. LANDLORD AND TENANT — Waiver of Contract 
Right.—Where defendant contracted for the purchase of 
certain land, and assigned his contract as security fora 
debt, and subsequently he sold the land to plaintiff, 
held, that defendant was estopped to claim ownership 
of the land.—Wadge v. Kittleson, N. Dak., 97 N. W. Rep. 

105. LIBEL AND SLANDER — Charge of Forgery. —A 
charge of forgery is slanderous per se. — Ruble v. Bunt- 
ing, Ind., 68 N. E. Rep. 1041. 

106. LIBEL AND SLANDER — Retraction. — Offer of re- 
traction, made before commencement of action, may be 
pleaded as a partial defense.—Dinkelspiel v. New York 
Evening Journal Pub. Co., 85 N. Y. Supp. 570. 

107. LIFE EsTATES—Limitations.—Possession of subse- 
quent grantee of an estate previously conveyed to life 
tenant, with remainder over, does not become adverse 
to remaindermen until death of life tenant. — Porter v. 
Osmun, Mich., 97 N. W. Rep. 756. 

1(8. LIFE INSURANCE — Acceptance of Past Due Prem- 
ium. — Subagents of a general insurance agent held 
authorized to bind the insurer by the acceptance of 
past-due premiums after a loss had been incurred, and 
thereby estop insurer from insisting on a forfeiture.— 
.Etna Life Ins. Co. v. Fallow, Tenn., 77 8. W. Rep. 937. 

109. LIFE INSURANCE—Construction as to Beneficiaries. 
—A provision in a life insurance policy directiny pay- 





ment to insured’s brothers and sisters, ‘or their living 
issue, according to the right of representation,” means 
living lineal descendants of deceased brothers and sis- 
ters.—Hemenway v. Draper, Minn ,97 N. W. Rep. 874. 


110. LIFE INSURANCE — Insolvent Company. — A note 
held by the president against an insolvent insurance 
company held to afford no basis for a claim against it, in 
view of a stock subscription agreement. — Betts v. Con- 
necticut Life Ins. Co., Conn., 56 Atl. Rep. 617. 


111. LIMITATION OF ACTIONS — Acknowledgment of 
Debt. — An acknowledgment, sufficient to take a debt 
out of the statute of limitations, inust recognize the debt 
as existing.—Bucker v. Korff’s Estate, Neb., 97 N. W. 
Rep. 804. 


112. LIMITATION OF ACTIONS—Burden of Proof.—When 
the defense of limitation is properly pleaded, the bur- 
den rests on the plaintiff to prove, if such is the fact, 
that by reason of concealment or absence from the state 
defendant is not entitled to the benefit of such defense.— 
Crissy v. Morrill, U. 8. C. C. of App., Eighth Circuit, 125 
Fed. Rep. 878. 

113. LOTTERIES — Transportation of Tickets. ~— Act 
March 2, 1895, ch. 191, 28 Stat. 963 [U. S. Comp. St. 1901, p. 
3178], prohibiting the transportation of lottery tickets 
from one state to another, held not to prohibit such 
transportation from a state to the District Court of Co- 
lumbia.—United States v. Whelpley, U.S. D. C.,W.D 
Va., 125 Fed. Rep. 616. 

114. MANDAMUS—County Commissioners.—A taxpayer 
or elector is 8 proper party to apply for mandamus to 
compel performance by county commissioners of a pub- 
lic duty.—State v. Menzie, 8. Dak., 97 N. W. Rep. 745. 

115. MANDAMUS —New Matter Must be Supported by 
Proofs.—In a proceeding for mandamus, new matter, al- 
leged inan answer as a defense, will not be considered, 
unless supported by proofs. — State v. Kineval, Neb, 97 
N. W. Rep. 798. 

116. MANDAMUS—To Compel Justice of Peace to Try 
Case Without Jury.—Mandamus will lie to compel a jus 
tice of the peace to exercise his jurisdiction and try a 
person charged with the sale of impure milk withouta 
jury.—State v. Smith, Ohio, 68 N. E. Rep. 1044. 

117. MASTER AND SH&RVANT — Defective Machinery. — 
¥V here a foreman knew that the one in charge of dan 
gerous machinery was careless, close supervision to 
protect other employees was necessary.—Merritt v. Vic- 
toria Lumber Co., La., 35 So. Rep. 467. 

118. MASTER AND SERVANT—Instructing as to Danger.— 
Failurejof a master to instruct an employee as to a dan- 
ger, which he otherwise learned, does not affect the 
master’s liability.—Blair v. Heibel, Mo., 77 S. W. Rep. 
1017. 

119. MORTGAGBS—Absolute Deed as Mortgage.—W here 
a conveyance of land, absolute in form, 1s intended asa 
mortgage to secure a loan, a decree of strict foreclosure, 
vesting title inthe grantee upon nonpayment within a 
specified time and without a foreclosure sale, will not 
be made.—McCaughey v. McDuffie, Cal., 74 Pac. Rep. 751. 


120. MORTGAGES—Extension of Time for Payment.—A 
provision in an agreement extending the time of pay- 
ment of a mortgage, signed by grantees of the property, 
held not to render such grantees personally liable forthe 
debt.—Crebbin v. Shinn, Colo., 74 Pac, Rep. 795. 

121. MURTGAGEs — Marshalling Assets. — Vendee of 
land, embraced with other property in outstanding un- 
recorded mortgage, held entitled to have such other 
property first sold. — Bagley v. Weaver, Ark., 77 8S. W. 
Rep. 903. 

122 MUNICIPAL CORPORATIONS — Concurring Negli 
gence —Where an injury is the result of the negligence 
of both parties, the plaintiff is held guilty of contribu 
tory negligence, and cannot recover. — Colbourn v. City 
of Wilmington, Del., 56 Atl. Rep. 605. 

128, MUNICIPAL CORPORATIONS—Defective Sidewalks, 
—Where a notice given under a city charter as to in- 
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juries received claims that they were caused by ice upon 
a sidewalk, an action cannot be maintained to recover 
for injuries caused by falling into a dangerous hole.— 
Olcott v. City of St. Paul, Minn., 97 N. W. Rep. 879. 

124. MUNICIPAL CORPORATIONS—Defective Sidewalks. 
—In an action against a city for injuries caused by a de- 
fective sidewalk, evidence as to construction of side- 
walks in other cities held properly excluded. . - Stone v. 
City of Seattle, Wash., 74 Pac. Rep. 808. 

125. MUNICIPAL CORPORATIONS—Destruction of Shade 
Trees.—Owner of lot abutting on street held to have 
property right in shade trees therein sufficient to main- 
tain action for damages for their negligent destruction. 
—Donahue v. Keystone Gas Co., 85 N. Y. Supp. 478. 


126. MUNICIPAL CORPORATIONS — Enjoining Special 
Assessment. — One seeking to enjoin a village board 
from making special assessments must show on the face 
of the record that some jurisdictional fact is wanting.— 
Bemis v. McCloud, Neb., 97 N. W. Rep. 828. 


127. MUNICIPAL CORPORATIONS — Liability for Use of 
Property.—Where a city had no knowledge that an ar- 
tesian well, which its officers connected with the city 
water mains, was located on plaintiff's property, the 
city was not liable to plaintiff for use and occupation 
thereof.—Wilson v. City of Mitchell, S. Dak., 97 N. W. 
Rep. 741. 

128. MUNICIPAL CORPORATIONS — Removal of Mayor.— 
Members of a city council, who had preferred charges 
against the mayor, held not thereby disqualified from 
participating in his trial before the council.—Riggins 
v. Richards, Tex., 77S. W. Rep. 946. 

129. MUNICIPAL CORPORATIONS—Sleet Causing Electric 
Wires to Fall.—If an electric wire, the property of a 
city, was broken down by reason of sleet, without neg- 
ligence of the city, it would not be liable for an injury 
resulting therefrom. —Colbourn v. City of Wilmington, 
Del., 56 Atl. Rep. 605. 

130. PARENT AND CHILD—Loss of Services. — After the 
father’s decease, a minor’s services belong to the 
mother, while he lives with and is supported by her.— 
Scamell vy. St. Louis Transit Co., Mo., 77S. W. Rep. 1021. 

131. PATENTS — Royalties. — Licensee of two patents 
held liable for royalties under second on sales made 
after éxpiration of first, in absence of any notice of 
termination of contract.—Kline v. M. Garland Co., Mich., 
97 N. W. Rep. 768. 

132. PAUPERS—Liability of Town of Legal Settlement. 
—A town lield at liberty to apply a certain income for 
the payment for medical treatment furnished paupers, 
and to callonthe town of their legal settlement to re- 
imburse for all other necessities. — Town of Old Say- 
brook v.,Town of Milford, Conn., 56 Atl. Rep. 496. : 


133. PERJURY—Drunkenness of Accused.—On trial for 
perjury,an instruction that the drunken condition of 
the accused at the time was a question of fact, forthe 
jury, was proper.—State v. Brown, La., 35 So. Rep. 501. 


134. PERPETUITIES—Termination of Trust. — A devise 
of a trust fund in remainder to the grandchildren of two 
of testator’s sisters, or their issue or legal representa- 
tives, after a life use in the children of such sisters, held 
void as a perpetuity. — White v. Allen, Conn., 56 Atl. 
Rep. 519. 

135. PHYSICIANS AND SURGEONS— The Rule in Mal- 
practice Cases.—In an action against a physician for 
negligence in applying to plaintiff's body X-rays, the 
rule of liability is the same as in other actions for mal- 
practice, requiring ordinary care and prudence.—Hens- 
lin v. Wheaton, Minn., 97 N. W. Rep. 882. 

136. PLEADING—Defectin Petition Cured by Verdict.— 
Any defect of a petition in stating the relationship of 
master and servant between mother and son, for loss of 
whose services she sues, held cured by verdiet.—Scamell 
v. St. Louis Transit Co., Mo., 77S. W. Rep. 1021. 

137. PLEADING—Negligence.—Too general averments 
of negligence in one count are not reached by a demur- 








rer to it and another count sufficiently specific in 
that respect.—Southern Ry. Co. v. Wilson, Ala., 35 So. 
Rep. 561. 

138. PLEDGES—Conversion.— Where an estate received 
the benefit of a loan ona pledge of stocks, the pledgee 
held not liable for conversion of the stocks, where the 
loan is not repaid.—Freeman v. Bristol Sav. Bank 
Conn., 56 Atl. Rep. 527. 

139. PLEDGES—Creaiting Money Received from Third 
Persons.~The pledgee of a note, in an.action against the 
maker, need not credit money received by him from a 
person who was only secondarily liable on a guaranty of 
payment of the pledgor’s debt.—Brown vy. Pegram, U. 8. 
C. C. of App., Third Circuit, 125 Fed. Rep. 577. 

140. PLEDGES—Kights of Pledget.—Where a buyer of 
cotton misled a previous pledgee as to the price, the fact 
that the pledgee could not put the parties in statu quo 
did not estop it from claiming the entire purchase price 
necessary to satisfy the debt.—First Nat. Bank v. OC. A. 
Andrews & Co., Tex., 77S. W. Rep. 956. 

141. PRINCIPAL AND AGENT—Estoppel to Question Ti- 
tle.—Foreign exporters and their agent held estopped to 
claim goods, as against purcaaser from importer.—Simar 
vy. Shea, N. 85 Y., Supp. 457. 

142. PRINCIPAL AND SURKETY—Acceptance of New Note 
—Extension of time before maturity of note, and accept- 
ance of new note from which one of sureties was omit- 
ted, held to have released atrust deed, indemnifying the 
sureties.—Westbrook Vv. Belton Nat. Bank, Tex., 77S. W. 
Rep. 942. 

143. PRINCIPAL AND SURE1yY—Private Sale of Collater- 
al.—Holder of collateral to secure note held authorized 
to sell at private sale without notice to surety.—Iron Oity 
Nat. Bank v. Rafferty, Pa., 56 Atl. Rep. 445. 

144. QUO WARRANTO—State Barred by Laches.—The 
state held barred py laches from ousting a village from 
the exercise of corporate powers, exercised for more than 
28 years, for irregularities existing in the original orga- 
nization proceedings.—Soule v. People, Ill., 69 N. E. 
Rep. 22. 

145. RAILROADS —Contributory Negligence Must be 
Pleaded.—In an action against a railroad for the negli- 
gent killing of a valuable dog, the contributory negli- 
gence of the owner of the dog must be pleaded.—St. Louis, 
I. M. & S. Ry. Co. v. Philpot, Ark., 77 8S. W. Rep. 901. 


146. RECEIVERS—Compensation.—The court, in fixing 
the amount ofa receiver’s compensation, may, in con- 
nection with the evidence on the subject, take into con- 
sideration its personal knowledge of the nature, charac- 
ter and value of the services.—Culver v. H. R. Allen, Sr., 
Medical & Surgical Ass’n, Ill., 69 N. E, Rep. 53. 

147. REGISTERS OF DEEDS—Signers to Petition for Liq- 
uor License.—It is no part of the official duty of a regis 
ter of deeds to search the records to ascertain whether 
persons signing a petition to obtain a liquor license are 
frecholders.—State v. Holm, Neb., 97 N. W. Rep. 821. 

148. REMOVAL OF CaUsES—Trial in Probate Court.— 
An heir of a decedent, who contests a claim against the 
estate in the probate court in Illinois, which is a court of 
record, and there goes to trial on the merits, cannot 
thereafter remove the cause from the circuit court, to 
which he has taken iton appeal.—Schneider v. Eldredge, 
U.S.C. C., N. D. IIl.,125 Fed. Rep. 638. 

149. SALES—Fiduciary Capacity.—Under a contract for 
the conditional sale of cigars, money collected by the 
buyer on aresale of the cigars was held by him in a fidu- 
ciary capacity for the original sellers —Smith v. Wil- 
liams, 85 N. Y. Supp. 506. 

150. SALES—Implied Warranty.—From the fact that ap- 
paratus ordered was intended by the purchaser for a 
particular purpose known to the seller, an implied war- 
ranty arose shat it was reasonably fit for such purpose.— 
Skinner vy. E. F. Kerwin Ornamental Glass Co., Mo., 77 
S. W. Rep. 1011. 

151. SALES—Right of Rejection.—Manufacturers, who 
had bought vanilla for making candy, held to have made 
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it their own, and to have lostthe right of rejecting the 
same as unsatisfactory.—Zipp Mfg. Co. v. Pasterino, Wis., 
97 N. W. Rep. 904. 

152. SALES—Stolen Property.—That although a clerk in 
plaintiff's employ had on a previous occasion embezzled 
money from them, they re-employed him, held not to 
preclude them from reclaiming property thereafter 
stolen by him.—Ball-Barnhart Putman Co. v. Lane, 
Mich., 97 N. W. Rep. 727. 

153. SCHOOLS AND SCHOOL DISTRICTS—Certificate to 
County Clerk.—School director's certificate to county 
clerk of amount of tax needed, though informal under 
statute, held not to invalidate tax.—Chicago & A. Ry. Co. 
v. People, Ill., 69 N. E. Rep. 72. 

154. SPECIFIC PERFORMANCE—Performance Against 
Purchaser.—Purchaser of property, having notice of 
rights of vendee under contract for its sale, held obli- 
gated to specifically perform.—Forthman v. Deters, II1., 
69 N. E. Rep. 97. 

155, SPECIFIC PERFORMANCE—VPurchase With Knowl- 
edge of Outstanding Contract.—One who purchases real 
estate with notice of outstanding contract of sale takes 
it subject to such contract.—Hunter v. McDevitt, N. 
Dak., 97 N. W. Rep. 869. 

156. STREET RAILROADS — Concurrent Negligence. — 
Negligence of plaintiff in driving across a street rail- 
way track will not excuse the company from its duty to 
use reasonable care to stop its car after discovering his 
danger.—Omaha St. Ry. Co. v. Larson, Neb., 97 N. W. 
Rep. 824. 

157. STREET RAILROADS—Running Board Overlapping 
Sidewalk.—A street railroad held not bound to exercise 
toward persons on the sidewalk the same degree of care 
it would be bound to exercise toward one of its passen- 
gers.—Hayden vy. Fair Haven & W. R. Co., Conn., 56 Atl. 
Rep. 6138. 

158. TAXATION—Tax Sales.— A written contract be- 
tween the owner of a tax lien and the owner of the land, 
by which the former offered to transfer his lien to the 
latter for $325, before the expiration of the time for re- 
demption, held to avoid the tax deed.—Briggs v. Board - 
man, Mich., 97 N. W. Rep. 767. 

159. TELEGRAPHS AND TELEPHONES—Authority of Cor- 
poration to Purchase.—Defendant telephone company 
having retained possession, use and benefit of the prop- 
erty of plaintiff telephone company, sold to it, it was 
estopped to deny the authority of plaintiff’s officers to 
make the sale.—Badger Telephone Co. v. Wolf River 
Telephone Co., Wis., 97 N. W. Rep. 907. 

160. TRIAL—Interrogatories.— Where part of an answer 
to an interrogatory is impertinent, the court may ex- 
clude such part and admit the balance.—Sherman Oil & 
Cotton Co. vy. Dallas Oil & Refining Co., Tex., 778. W. 
Rep. 961. 

161. TRIAL—Prejudicial Remarks of Counsel.—Remarks 
of plaintiff's counsel in argument, tending to prejudice 
the jury against defendant, because it was a corpora- 
tion, held erroneous.—Johnson v. Detroit & M. Ry. Co., 
Mich., 97 N. W. Rep. , 

162. TrRustTs—Conveyance to Third Person.—One pay 
ing the price of land under contract with the grantor, 
but having the conveyance made to a third person, is 
the equitable owner of the Jand at the time conveyed.— 
Flanary v. Kane, Va., 46S. E. Rep. 312. 





163. TRUsTsS—Undue Influence —The mere fact that a 
testatrix has sought advice, which is properly given, 
does not indicate undue influence.—Yorty v. Webster, 
I11., 68 N. E. Rep. 1068, 

164. VENDOR AND PURCHASER— Bona Fide Purchaser.— 
The title of a vendee of one who has obtained title as an 
innocent purchaser is good, though the vendee, at the 
time of his purchase, be charged with notice of the ad- 
verse equities.—Garner vy. Boyle, Tex., 77 8. W. Rep. 087. 

165. VENDOR AND PURCHASER—Contract of Sale.—The 
terms of a sale of real estate are susceptible of all the 
modifications which the will of the parties can suggest, 








except as the same are forbidden by law, aud courts are 
bound to enforce them as made.—Bagley v. Rose Hill 
Sugar Co., La., 35 So. Rep. 539. 

166. VENDOR AND PURCHASER—Transaction Constitut- 
ing Trust.—A transaction between a vendor and pur- 
chaser, as evidenced by an agreement by the former to 
buy in the land ona foreclosure of his lien, and to re- 
convey the same to the purchaser, held not to constitute 
a trust.—Foster v. Ross, Tex., 77S. W. Rep. 990. 

167. WILLS—Amount Included in Beqnest.—A bequest 
of two-thirds of testator’s personal estate to his widow 
held to mean two-thirds of the personal estate less debts 
and administration expenses.—Blakeslee v. Pardee, 
Conn., 56 Atl. Rep. 503. 

168. WILLS—Termination of Trust.—Where a devise of 
a trust fund in remainder was void asa perpetuity, the 
trust held to terminate on the death of the life tenant 
first dying, after which the res was distributable as in- 
testate property.—White v. Allen, Conn., 56 Atl. Rep. 
519. 

169. WILLS—Undue Influence.—Beneficiary in will held 
not bound to prove that he exercised no undue influ- 
ence.—In re Hook’s Estate, Pa., 56 Atl. Rep. 428. 

170. WITNESSES—Impeaehment.—Where, after an at- 
tempt to impeach plaintfff, the court charged that, 
if witness had made contradictory statements, the jury 
could disregard the whole of his testimony, except when 
corroborated, held erroneous.—Nielson vy. Cedar County, 
Neb., 97N. W. Rep. 826. 

171. WITNESSES—Not Disqualified for Lack of Belief in 
Supreme Being.—Acts 1886, p. 39, No. 29, imposes no dis- 
qualification of a witness on account of lack of informa- 
tion or faith in the existence of a Supreme Being or a 
future state of rewards and punishments.—State v. Wil- 
liams, La., 35 So. Rep. 505. 

172. WITNESSES—Questioning Physician as to Who 
Sent Him to Examine Plaintiff.—In an action for inju- 
ries, it was proper to permit physicians introduced by 
defendant to be asked on cross-examination by whom 
they were sent to examine plaintiff and by whom they 
were paid.—Chicago City Ry. Co. v. Carroll, Ill., 68 N. E. 
Rep. 1087. 

178. WITNESSES—Refusal to Exhibit Leg to Jury.—In 
action by physician for services rendered a railroad at 
the time of a wreck, held proper not to compel one who 
had been injured in the wreck and treated by plaintiff to 
exhibit his leg to the jury.—McKnight v. Detroit & M. Ry. 
Co., Mich., 97 N. W. Rep. 772. 

174. WITNESSES—Refusal to Recall Child for Cross-Ex 
amination.—In a prosecution for homicide, refusal of 
the court to permit achild to be recalled for cross. ¢x- 
amination asa witness for the state held not error.— 
People v. Hossier, Mich., 97 N. W. Rep. 754. 


175. WITNBSSES—Sanity of Testator.—Administrator 
held to be the only party entitled to object to testimony, 
because relating to facts occurring during testator’s life- 
time.—Pattee v. Whitcomb, N. H., 56 Atl. Rep. 459. 

176. WITNESSES--Thefts by Clerk.—In trover for sugar 
sold by a shipping clerk in plaintiffs’ employ as his own 
property, evidence of the-clerk’s plea of guilty to a 
charge of stealing other sugar at about the same time 
held incompetent.—Bali-Barnhart-Putman Co. v. Lane, 
Mich., 97 N. W. Rep. 927. 

177. WORK & LABOR—Contract of Employment.—Where 
a person employs another at an agreed price for a cer- 
tain time, and the employment is continued after such 
time, the presumption is that the original compensation 
is to be continued .—Leidigh v. Koover, Neb., 97 N. W. 
Rep. 801. 

178. WORK AND LABOR—(Quasi Contract.—W here a con- 
tractor wasnot entitled to an option to quarry addi- 
tional marble uncovered by reason of his failure to anar- 
ry the contract amount, he was entitled to recover for 
the benefit conferred by uncovering the additional mar- 
ble.—Wilson vy. Freedley, U. 8. C. C., D. Vt., 125 Fed. Rep. 
962. 
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